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ACCOUNT. 

1. Account rendered ; evidence as to items.—An itemized account for 
cotton sold and shipped by defendant to plaintiffs, on which he 
claimed a balance due him, and pleaded it asa set-off, having been 
furnished by him to them, as he testified, and retained by them 
without objection to the weights of the cotton as therein specified ; 
that portion of the account can not be excluded as evidence, on 
motion, because defendant further states that he did not himself 
weigh the cotton, but that the weights were furnished to bim by 
the public weigher. Sloan & Sonv. Guice, 894. 

2. Account stated, or settlement ; conclusiveness of.—An admission of the 
correctness of an account rendered, whether express, or implied 
from its retention without objection within a reasonable time, is 
not conclusive, but may be disproved by satisfactory proof of mis- 
take; though, when a settlement has been made, and it is after- 
ward sought to re-examine and surcharge or falsify the account, 
fraud must be shown, as a general rule, or gross mistake in the 
reckoning. Ih. 394. 


ACTION, 


1. Action against judicial or ministerial officer.—A civil action does 
not lie against a judge, for doing, or omitting or refusing to do, an 
official act in the exercise of judicial power; but, if he is also 
charged with the performance of ministerial duties, he is responsi- 
ble to any person specially injured by the manner in which he per- 
forms them, or by his neglect or refusal to perform them, and _ his 
judicial character does not protect him. Grider v. Tally, 422. 

Same ; what aets are judicial, and what ministerial.—Judicial power 
is authority to hear and determine, where the rights of persons or 
property, or the propriety of doing an act, is the subject-matter of 
adjudication, and a judicial act involves the exercise of judgment 
or discretion; but, where the law enjoins a duty, prescribing and 
detining the time, manner and occasion of its performance, with 
such certainty that nothing remains for judgment or discretion, the 
duty and the act each is ministerial. Jb. 422. 

Same ; granting or refusing license to retail spirituous liquors.—In 
granting or refusing a license to retail spirituous liquors, a probate 
judge acts ministerially, not judicially; and an action lies on his 
official bond, if he improperly refuses to issue a license to an ap- 
plicant who has fully complied with all the statutory requisitions. 
Ib. 422. 

Action by winner at raffle, or lottery.—The winner ata raffle can not 
maintain an action against the person who has the possession of 
the article, until there has been a constructive delivery to him, by 
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which the legal title would be vested, and all inquiry into the ille- 
gality of the transaction would be precluded ; but, if the defendant, 
holding possession as bailee for the winner, denies plaintiff's right 
to recover because he does not produce the winning ticket, plain- 
tiff is entitled to recover on proof of the loss of the ticket and his 
ownership of it. AKoppersmith v. Nassano, 385. 

Action for money had and received, for surplus proceeds of sale in 
hands of sherif.—An action for money had and received is, to some 
extent, an equitable action; and it may be maintained by a mar- 
ried woman, against the sheriff, to recover the surplus proceeds of 
sale of lands conveyed to her by her husband by deed of gift, 
which were afterwards sold under an execution against him having 
a prior lien, although the deed created in her only an equitable 
estate in the lands. Seals v. Holloway’s Adiw’r, 344. 

Action against new municipal corporation, on judgment against pre- 
decessor.—Held, on the facts of this case, that an action les against 
Selma, a municipal corporation, on judgment rendered against City 
of Selma, its predecessor. Amy & Co. v. Selma, 102. 

Action hy landlord, against purchaser of tenant’s crop.—An action on 
the case lies in favor of the landlord, against one who, having 
knowledge or notice of the landlord’s statutory lien, purchases from 
the tenant the crops grown on the rented lands, and removes or 
converts them, whereby the lien was lost or destroyed. Thomp- 
son v. Powell, 391. 

Action for damages, by mortgagee of crops; against landlord with prior 
lien.—A mortgagee of crops grown on rented lands may maintain 
a special action on the case against the landlord, who, having 
notice of the mortgage, seized and sold the entire crop under his 
prior lien for rent and advances, the proceeds of sale exceeding the 
amount of his claim; and is entitled to recover the excess. Ham- 
ilton v. Maas & Brother, 283. 

Action between innocent sufferers by wrongful act of third person. 
Application of principle between vendor of goods and innocent sub- 
purchaser from fraudulent vendee.—Spira v. Hornthall, White- 
head, Weissman & Co., 137. 

Injuries caused by traps and pitfalls; liability of owner for damages. 
All persons, whether natural or artificial, who own lands on which 
the public is invited, expressiy or impliedly, to enter, are bound to 
keep such lands free from traps and pitfalls, and are liable in dam- 
ages at the suit of any person injured by the neglect of this duty ; 
but the principle does not extend to places which are strictly 
private, or to which the public is neither invited nor expected to 
go. M. &. FE. Railway Co. v. Thompson, 448. 

Same, as applied to railroad companies.—All the property of a rail- 
road company, including its depots and adjacent yards and 
grounds, is its private property, on which no one is invited, or can 
claim a right to enter, except those persons who have business 
with the railroad; which class embraces, not only passengers, but 
protectors and friends attendant on their departure, or awaiting 
their arrival. Jb. 448. 

Same .—To the class of persons thus having business, the railroad 
company is under obligation to keep in safe condition all parts of 
its platforms, with the approaches thereto, to which the public do, 
or would naturally resort, and all portions of the station-grounds 
reasonably near to the platform, where passengers would be likely 
to go, and to provide safe waiting-rooms, and to keep the depot 
and platform well lighted at night; but, to the public at large, the 
company owes ‘‘ nothing beyond the observance of the duties of 
good neighborhood,’’ which includes ‘‘ the universal duty of doing 
no willful or wanton injury, and of not erecting or continuing, on 
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or near its platform or approaches, to which the public may be ex- 
pected to go, any nuisance, trap, or pitfall, from which personal 
injury is likely to ensue.’”’? Jh. 448. 

13. Liability of owners and lessees of railroad.—The building in the city 
of Montgomery known as the ‘‘ Union Depot,’’ with the yard or 
grounds annexed, is the property of the two railroad companies 
known as the South and North Alabama, and the Louisville and 
Nashville; but the Montgomery and Eufaula railroad company, 
having acquired by lease, at a stipulated rent, the right to use the 
property in common with them, for the arrival and departure of its 
trains, with the use of its wailing rooms, ticket-oftices, baggage- 
room, &e¢., is liable to passengers and the public generally, in rela- 
tion to the property, as if it were the owner in fee. Ib. 448. 

14. — ation of these principles to case at bar.—The pl: uintiff in this 

‘ase came to Montgomery on the Montgomery and Eufaula rail- 
me 4 and, on alighting from the train at ‘the Union Depot, desiring 
to find a privy, made inquiry of a stranger, who pointed in the di- 
rection of a privy erected on the bank of the river, at the further 
end of the platiorm, about fifty yards from the depot; and in try- 
ing to find it, he wandered bevond it in the dark, fell down the 
steep bluff, and sustained serious injuries. The railroad platform 
was well lighted, and extended from the depot to the river; but 
there was no light at the privy, and a house intervened between it 
and the lights on the platform. J/eld, on these facts, that the 
plaintiff had no cause of action against the railroad companies who 
owned the property, as to them being a mere stranger; and that 
he could not recover against the Montgomery and Eufaula corpor- 
ation, lessees of the property, because, being acquainted with the 
locality, he was guilty of contributory negligence in attempting to 
find the privy without further inquiry. Jb. 448 

15. Action against railroad company ; by female passenger, on account of 
misconduct of strangers at station..—Although it is the duty of a 
railroad company, as a common carrier, to protect its passengers, 
and especially female passengers, against violence or disorderly 
conduct on the part of its own agents and servants, other passen- 
gers, and strangers, when such violence or misconduct may be 
reasonably anticipated and prevented; yet it is not liable to an 
action for damages at the suit of a female passenger, on account of 
obscene and profane language, indecent exposure of the person, and 
other disorderly conduct by two or three intruders, who came into 
the waiting-room at the station while plaintiff was awaiting the 
arrival of her train, when it is not shown that the company 
had notice of any facts which justified the expectation of such an 
outrage. Batton v. South & North Ala. Railroad & Co., 591. 

16. Same; for personal injuries. Clements v. FE. T., Va. & Ga. Railroad 
Co., 533. 

17. Same ; for injuries to stock. KF. 7., Va. & Ga. Railroad Co. v. 
Bayliss, 429. 

18. Actions against joint trespassers; discontinuance.—A plaintiff may, 
at his election, maintain a sep: irate action against each of sev eral 
joint trespassers, or a joint action against all, though he can have 
but one satisfaction; and if he elects to bring a joint action, he 
may ‘‘sue out an alias summons, or discontinue as to those on 
whom the summons is not served, and proceed to judgment against 
those on whom it has been executed”? (Code, § 2911); but the 
statute does not authorize him to sue out an ~ &, summons as to 
one not served, take a final judgment by default against another, 
and continue as to a third who appears and pleads; and by such 
judgment the entire cause is discontinued. Slade v. Street, 576. 
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ADVANCES TO MAKE CROP. 


1. Whether conveyance is mortgage or crop-lien for advances.—An in- 
strument conveying the crops to be grown during the year, in form 
declaring a statutory lien for advances made and to be made 
(Code, §§ 5286-7), is effective only as a mortgage, on proof that it 
was given to secure an antecedent debt, and that no advances were 
in fact made on the faith of it. Hamilton v. Maas & Brother, 283. 

‘onflicting liens for rent, advances, and under mortgage of crops. 

The landlord’s lien for rent (Code, § 3467) is superior to that of a 

mortgagee of the crops, though the mortgage was given before the 

beginning of the year; and if the landlord makes advances to en- 
able his tenant to raise a crop, not only on the rented lands, but 
also on other lands owned by the tenant himself, taking a crop- 
lien note and mortgage (Code, §§ 3286-7), the lien of this instru- 
ment is superior to that of the prior mortgage, if the latter was 
given only for an antecedent debt; but the lien of the mortgage 
must prevail at law, against a note given for the unpaid purchase- 
money of land, though called rent, and payable in cotton, and 

assigned to the landlord of the maker. Jb. 283. 

3. Landlord’s lien for advances.—The landlord’s lien for advances is 
placed by the statute on the same basis of equality as his lien for 
rent (Code, § 3469; Sess. Acts 1878-9, p. 72); any balance remain- 
ing due at the end of the vear, the tenancy continuing for another 
year, is regarded as advances made on the crop of that year, and 
is protected by the lien of that year; and it is not necessary that 
the same lands shall be cultivated each year. Thompson v. Pow- 
ell, 391. 


te 
~ 


ADVERSE POSSESSION. 


1. As against United States, or claimant under patent.—Where the 
plaintiff claims title under a patent issued to him within three 
years before the commencement of the action, and there is no 
evidence of any prior claim or act of ownership by any person 
claiming under the United States, the defendant can not defeat a 
recovery by setting up his adverse possession, or his purchase at 
tax-sale, prior to the date of plaintiff’s patent. Bonner v. Phil- 
lips, 427. 


AGENCY. 


1. Liability of tax-collector, for acts of agent or deputy.—An indictment 
against a tax-collector for embezzlement, to be sufficient as a charge 
of felony, must allege that the money was ‘‘at the time’’ in his 
hands; since, if collected by a deputy, though the principal might 
be liable civilly, he would not be liable criminally, unless the 
money came to his actual possession. Britton vr. The State, 202. 

2. Subscription for stock in railroad company, procured by fraud of 
agent.—A subscription to the stock of an incorporated railroad 
company, procured by the fraud of the company’s agent soliciting 
subscriptions, may be defeated on the plea of fraud, when the com- 
pany attempts to enforce it by suit. Montgomery Southern Rail- 
way Co. v. Matthews, 357. 

3. False representations by agent, as to location and completion of road. 
Representations by the agent of a railroad corporation, soliciting 
subscriptions for stock from persons living along the contemplated 
route of the road, as to its intended location, and the time within 
which it will be completed to a particular place, are but the mere 
expression of an opinion, and neither constitute a fraud, nor are 
available as a defense to an action on a subscription for stock 
made on the faith of them, unless known by the agent to be false, 
and made by him with intent to deceive. Jb. 357. 
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4. Admissions or declarations of agent; when admissible as evidence 
against principal.—The admissions and declarations of an agent 
are not binding on his principal, nor competent evidence against 
his principal, unless made within the scope of his authority, and 
while in the discharge of his duties in and about the particular 
transaction of which they constitute a part of the res gestw; and 
this principle applies equally to the agent of a corporation and ofa 
natural person. Danner Land & Lumber Co. v. Stonewall Insur- 
ance Co., 184. 


ALTERATION OF WRITINGS. 


1. Alteration of note; special plea averring.—In an action on a promis- 
sory note, a special plea of non est factum being interposed, aver- 
ring a material alteration in the date, proof of the signature is not 
necessary to the admission of the instrument as evidence ; if there 
is a suspicious alteration on its face, the onus is on the plaintiff to 
explain it; but. if not, the onvs is on the defendant to show that 
it has been altered. Barclift v. Treece, 528. 


AMENDMENTS. 


lL. Amendment of complaint, on appeal from justice’s court.—When a 
cause is removed from a justice’s court into the Circuit Court, 
either by appeal or by certiorar/, it is triable de novo, without regard 
to any defect in the proceedings (Code, § 3121); and a trial may be 
there had on the original complaint, which may be amended, or a 
new complaint may be filed. Littleton v. Clayton, 571, 

2. Same.—lf the original complaint, as filed in the justice’s court, was 
for forcible entry and detainer,a complaint for unlawful detainer 
may be filed in the Cireuit Court. Jb. 577. 

3. Amendment by striking out parties. —A statutory action in the nature 
of ejectment must be brought in the name of the person who 
holds the legal title ; and if he is described in the summons and com- 
plaint as suing for the use of another person, these words may be 
struck out, by amendment (Code, § 8156), as surplusage. Cald- 
wellv. Smith, 157. 

4. Sentence to hard labor for costs; amendment of clerical misprision. 

A sentence to hard labor for the non-payment of costs amounting 

to $53.95, at forty cents per day, should be for only one hundred and 

thirty-four days, the fraction over being exeluded; but a judg- 
ment in excess of this number of days, being a clerical misprision, 

will be corrected without a reversal. Morrisette v. The State, 71. 

5. NSame.—A sentence to hard labor for non-payment of costs, in a erim- 
inal prosecution for a misdemeanor, can not exceed eight months, 
nor fifteen months in a case of felony (Sess. Acts 1880-81, p. 67): 
but a sentence beyond this limit, being a clerical error, will be 
corrected by this court, if the record contains no other error. Mil- 
ler v. The State, 41. 

6. As to amendments in chancery, see CuaNncery, 52, 71. 


ARREST. See Criminat Law, |. 
ASSAULT. See Criminau Law, 5-6. 
ASSIGNMENT. 


1. Assignment of policy of insurance; when assignee may sue in his own 
name.—When a policy of insurance is assigned pursuant to its terms, 
the assignee may maintain an action on it in his own name, in 
the event of a loss (Code, § 2890); but, where a policy is taken 
out by the mortgagor in his own name, the addition of the words, 
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3. 


‘* Loss, if any, payable to J. F., to the extent of his mortgage 
interest,’ is a mere appointment of a part of the money, and 
does not constitute an assignment; nor does it authorize said J. F. 
to maintain an action on the policy in his own name, though the 
partial loss does not exceed the amount due on his mortgage. Jn- 
surance Companies v. Felrath, 194. 
"heck on bank or debtor, not assignment of funds in hands of drawee. 
A check, drawn and delivered to the person to whose order it is 
payable, does not, without acceptance by the drawee, operate as 
an assignment of the sumin his hands for which it is given; it may 
be revoked by the drawer, at any time before acceptance, and is 
revoked by his death; and there being no privity, express or im- 
plied, between the payee and the drawee, the former can maintain 
no action on it against the latter. Nat. Com. Bank v. Miller, 168. 
Bill of exchange, not assigninent of funds in hands of drawee.—When 
a bank draws a bill of exchange in favor of a depositor, on a person 
who has funds in hand to meet it, this does not, without more, 
amount to an assignment or appropriation of any particular funds, 
sO as to vest the property therein in the payee as against a subse- 
quent assignee of the bank for the benefit of its creditors. Ex 
parte Jones, 330. 


~ 


ATTACHMENT, AND GARNISHMENT. 


i. 


» 


9 
ov. 


Sufficiency of afidavit.—An affidavit for an attachment, sued out by 
a landlord against his tenant, for advances to make a crop (Code, 
§§ 3467, 3469, 3472-3), is to be liberally construed, and is suflicient 
if it sets forth with substantial accuracy the general jurisdictional 
facts, either expressly, or by necessary implication, nor is it nee- 
essary to negative conclusions or inferences to the contrary. Gun- 
ter v. Dubose, 326. 

Same.—When an attachment is sued out on 30th December, claim- 
ing an indebtedness for advances made to enable the defendant to 
make a crop on lands rented from the plaintiff, but not stating for 
what vear, the necessary and reasonable implication is, that the 
advances were made during the year just expiring; and if in fact 
any part was made during the preceding year, a balance remaining 
unpaid at the end of the year, such balance become a a part of 
the advances for the next year, while the tenancy continues, and 
may be recovered under such affidavit; but it is the better prac- 
tice to state the particular facts as they are. Jb. 326. 

Garnishment; what demands may be reached by.—A debt or demand, 
for which the owner can not maintain an action of debt or indehita- 
tus assumpsit in his own name, can not be reached and condemned 
by garnishment at the suit of his creditors. Nat. Com. Bank v. 
Miller, 168. 


4. Same.—Where the defendant has a right of election, on account of 


5. 


a tort committed, either to sue for the tort, or, waiving the tort, to 
sue for money had and received, the relation of debtor and cred- 
itor does not exist, until he elects to sue for the money; and his 
creditors can not defeat his election, by garnishment against the 
wrong-doer. But this principle does not apply, where the gar- 
nishees, having cathe SR a check from the defendant, with author- 
ity to collect for deposit and use, have had the check certified by 
the bank on which it was drawn, before the service of the garnish- 
ment; being authorized to have it certified, and the relation of the 
parties being thereby changed, they are liable to the defendant for 
the amount of the check, as for money had and received, and that 
liability may be reached by garnishment. Jb. 168. 
Same.—When a person has in his hands money belonging to an- 
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other, or owes him a debt previously contracted, a request by the 
creditor that he will pay the money, or any part of it, toa third 
person to whom he is indebted, or a written order to that effect, 
without any present valuable consideration, does not change the 
ownership of the debt or money, and will not support an action by 
such third person to recover it; but, where the purchaser of goods 
agrees, at the time of the sale, to pay the purchase-money by sat- 
isfving debts due from the vendor to third persons, the promise 
enures to the benefit of those third persons, is supported by a val- 
uable consideration which takes the case out of the statute of 
frauds, and may be enforced by them by action in their own name; 
and acreditor of the vendor can not, by garnishment sued out be- 
fore their acceptance of the promise, intercept the money as be- 
longing to their debtor. Coleman & Carroll v. Hatcher & Bran- 
non, 217. 

6. Summons of transferree, or adverse claimant.—When the answer of 
a garnishee admits an indebtedness or liability which is subject to 
garnishment, but discloses the fact that the demand is claimed by 
a third person, the statute requires that the adverse claimant shall 
be notified to appear (Code, § 3302); and it is error to discharge 
tho garnishee, although his answer is not contested. Nat. Com. 
Bank v. Miller, 168. 

7. Judgment against garnishee, and against claimant of fund.—When 
a garnishment is sued out in aid of a pending action (Code, § 
3319), and a claimant of the fund in the hands of the garnishee, 
being summoned, propounds his right and interest; the issue 
being tried before judgment has been rendered inthe original suit, 
a judgment for costs may be rendered against the claimant, and 
his claim be declared invalid; but it is irregular to render judg- 
ment final against the garnishee, in favor of the plaintiff, with an 
award of execution. Seals v. Holloway’s Adim’r, 344. 

8. Insolvency of defendant's estate, before judgment against garnishee. 
On the death of a defendant pending the suit, the action being re- 
vived against his administrator, who afterwards reports the estate 
insolvent, and suggests to the court that it has been reported and 
declared insolvent, no valid judgment can afterwards be rendered 
against the garnishee. Jb. 344. 

9. Claim of exemption against garnishment; where filed.—When a gar- 
nishment is levied upon any personal property other than money 
or choses in action, a claim of exemption thereto ‘‘must be lodged 
with the officer making the levy’? (Code, § 2834); but, when the 
levy is upon ‘‘any money or choses in action”’ (1b. § 2842), the claim 
of exemption must be filed, verified by aflidavit, in the court where 
the proceeding is pending; and it may be interposed at any time 
before the debt is condemned in the hands of the garnishee, but 
subject to reasonable regulation by the court. Todd v. Me- 
Cravey, 468. 





ATTORNEY AT LAW. 


1. Argument of counsel.—Under the rule established by the former 
decisions of this court, counsel transgress the bounds of legitimate 
argument, in addressing remarks to the jury about matters which 
are not in evidence before them: and the presiding judge has 
ample power to check argument of this character. Railroad Co. 
v. Carloss, 443. 


BAIL. See Criiat Law, 4. 
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BANKRUPTCY. 


Rights of assignee in bankruptey.—An assignee in bankruptcy, un- 
der the law of 1867, took the property of the bankrupt subject to 
all the legal and equitable claims of third persons, except in case 
of a fraudulent conveyance by the bankrupt. Cain v. Sheets, 492. 

Sale of lands by assignee, under order of court; rights of persons not 
parties.—A sale of land by an assignee in bankruptey, under an 
order of court, can not affect the rights of third persons, who are 

not made parties, and who have no notice, although their rights 

would have been concluded if they had been brought in. /h. 492. 

ame; heirs and administrator as parties. —Where the bi ankrupt sur- 

rendered a tract of land which he had bought, not having paid the 
purchase-money, and having only received a bond for title; a sale 
of the land by the assignee, under an order of the court, does not 
affect the title of the heirs of the deceased ve ‘ndor, who were not 
made parties, although the administrator w as brought in. Ih. 492. 


wv 


BANKS. 


3. 


4. 


Check on bank or debtor; not assignment of funds in hands of drawee. 
A check, drawn and delivered to the person to whose order it is 
payable, does not, without acceptance by the drawee, operate as 
an assignment of the sum in his hands for which it is given; it 
may be revoked by the drawer, at any time before acceptance, and 
is revoked by his death; and there being no privity, express or 
implied, between the payee and the drawee, the former can main- 
tain no action on it against the latter. Nat. Com. Bank v. Miller 
& Co., 168; also, Ew parte Jones, 330, 

Indorseme nt of check “for collection,” or “for deposit.’’—When a 
bank receives from a cusiomer a check on another bank, for the 
special purpose of collection, the title does not pass by the special 
indorsement for that purpose; nor does the receiving bank owe 
the amount, until the check is collected. But, where the custom- 
er has a deposit account with the bankers, on which he is accus- 
tomed to deposit checks payable to himself, which are entered on 
his pass-book, and to draw against such deposits ; an indorsement 
of the words *‘ For deposit,’ on a check so deposited, ** is, in the 
absence of a different understanding, presumptive of more than a 
mere agency or authority to collect’’—it is a request and direction 
to deposit the sum to the credit of the customer, and gives to the 
bankers authority, not only to collect, but to use the check in such 
manner as, in their judgment and discretion, having reference to 
the condition and necessities of their business, may make it most 

yailable to their protection: and they may have it certified by 
the bank on which it is drawn. Nat. Com. Bank rv. Miller & 
C'o., 168. 

Certifying bank check.—A certitied check has a distinctive character 
as a species of commercial paper, the certification constituting 
a new contract between the holder and the certifving bank; the 
funds of the drawer are, in legal contemplation, withdrawn from 
his credit, and appropriated to the payment of the check, and the 
bank becomes the debtor of the holder as for money had and re- 
ceived. Jb. 168. 

Same; what demands may be reached by garnishment.—Where the 
defendant has a right of election, on account of a tort committed, 
either to sue for the tort, or, waiving the tort, to sue for money had 
and received, the relation of debtor and creditor does not exist, un- 
til he elects to sue for the money; and his creditors can not defeat 
his election, by garnishment against the wrong-doer. But this 
principle does not apply, where the garnishees, havi ing received a 
check from the defendant, with authority to collect for ‘deposit and 
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use, have had the check certified by the bank on which it is drawn, 
before the service of the garnishment: being authorized to have it 
certified, and the relation of the parties being thereby changed, 
they are liable to the defendant for the amount of the check, as for 
money had and received, and that liability may be reached by 
garnishment. Jb. 168, 

5. Fraud of insolvent bank, drawing bill in favor of depositor; right of 
payee to rescind.—When an insolvent bank draws a bill of ex- 
change, in favor of a depositor, on a business correspondent with 
whom it has funds on deposit, and the bill is dishonored on pre- 
sentation, because of an intervening assignment for the benefit of 
creditors made by the insolvent bank, the payee can not claim to 
rescind the contract, and be remitted to his original status as ade- 
positor, when it is not shown that any intentional fraud or decep- 
tion was practiced on him, nor that the bank had no reasonable 
expectation that the bill would be honored on presentment. Ev 
parte Jones, 330. 

6. Voluntary assignment by bank, drawer of bill; right of payee to re- 
scind.—When a party disables himself, by his own voluntary act, | 
to comply with his contract, the other party may treat it as re- 
scinded, and claim to be placed in statu quo, when the contract 
relates to property, which remains iv specie, unaltered and un- 
disposed of; but this principle can not be invoked by a depositor 
in an insolvent bank, because a bill of exchange, drawn in his 
favor by the bank, is dishonored in consequence of a subsequent 
assignment by the bank for the benefit of its creditors; no inten- 
tional fraud being shown, and no want of funds by the drawee, 
when the bill was drawn. Jb. 330. 

7. Payment of bill as between drawer and discounting bank.—When a 
bank has discounted a bill of exchange for the drawer, and still 
retains the ownership and control of it, an acceptance of a convey- 
ance of property from the drawer, in absolute discharge of his lia- 
bility, extinguishes the bill as a legal liability. Williams, Deacon 
& Co. v. Jones, 294. 

8. Indorsement for collection.—An indorsement of a bill or note for col- 
lection only—as by the words, ‘‘ Pay to W. D. & Co., for account 
of Bank of Mobile,’? accompanied with a letter of advice that the 
bill was remitted for the credit of the remitting bank—does not 
change the ownership of the bill or note, but it remains the prop- 
erty of the remitting bank. Jb. 294. 

9. Advancing money on faith of bill so held.—If the bank to whom a bill 
or note is thus remitted for collection, having the possession, on 
the faith and credit thereof advances money to the remitting bank, 
or accepts its drafts in anticipation of the collection, either by ex- 
press agreement, or in accordance with the usual course of dealing 
between them; as to whether it thereby acquires a lien on the bill 
or note, or an interest therein which will support its custody as 
rightful against the remitting bank, until the advance or acceptance 
is repaid, see authorities cited. Jb. 294. 

10. Wrongful payment, and ratification thereof.—It the drawer of the bill, 
having notice of the fact that the discounting bank has transferred 
it for collection to its business correspondent, and that the latter 
has acquired a lien by advancing money on the faith of it before 
maturity, pays the bill to the discounting bank, the payment is 
wrongfully made, and wrongtully accepted, and does not discharge 
the drawer from liability to the bank or person having the lien, 
unless ratified ; and if the payment was made in property, which 
remains in specie, the discounting bank holds such property in 
trust for its correspondent, if the latter elects to ratify the pay- 
ment. Jb. 294. 
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BIGAMY. See Criminat Law, 7-10. 
BILL OF EXCEPTIONS. 
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When necessary or proper.—A bill of exceptions is not a part of the 
record proper, but is only made a part of the record by statute for 
the purpose of enabling the appellate court to revise rulings which 
are not shown by the record itself; and its recitals as to matters 
which are a part of the record proper, but as to which the record 
itself is silent, can not be considered for any purpose. Diggs v. 
The State, 68. 

Same.—A motion in arrest of judgment must be founded on defects 
or errors apparent on the face of the record ; and when shown only 
by bill of exceptions, it can not be considered by this court. 
Ib. 68. 

Same.—A ruling on demurrer is part of the record proper, and is not 
matter for a bill of exceptions ; and when shown only by the bill of 
exceptions, this court will not consider it for any purpose. Baker 
v. Keith, 544. 

Same.—To enable this court to revise the refusal of an application 
for a change of venue in a criminal case (Ness. Acts 1884-5, p. 140). 
the point must be duly reserved by bill of exceptions, and a recital 
of an exception in the judgment-entry only is not sufficient. Jones 
r. The State, 98. 

Conflict between judgment-entry and bill of exceptions. —As to matters 
of which the bill of exceptions should properly speak—e. g., the 
rulings of the court on a motion to exclude evidence—its recitals 
must control the contradictory recitals of the judgment-entry. 
McDonald v. Jacobs, 524. 

Contents, and exhibits —Where the bill of exceptions directs the 
clerk to incorporate a document read in evidence, but the docu- 
ment itself is not set out, nor so described as to be properly iden- 
tified, this court will not consider for any purpose a document 
copied in another part of the transcript, although the clerk states, 
in a memorandum preceding it, ‘‘The following pieces of evi- 
dence were mislaid at the time the above part of the transcript 
was made out, but have since been found, and are here copied as 
a part of this record.’’ Moore v. Helms, 379. 

Exception to ruling or action invoked by party excepting. —No excep- 
tion can be based upon any ruling or action of the court below 
which was induced by the request or objection of the party ex- 
cepting. DeArman v. The State, 10. 

General exception to charges given or refused.—A general exception 
to several charges given can not be sustained, unless each one of 
them is erroneous; nor can a general exception to the refusal of 
several charges asked be sustained, unless each one of them 
asserts a correct legal proposition, which is applicable to the evi- 
dence. Bedwell v. Bedwell, 587. 

Exception to exclusion of evidence; presumption in favor of judgment. 
When objection is made to the answer of a witness to an inter- 
rogatory, but not to the interrogatory itself, and the answer is not 
set out in the record, this court will presume that the answer was 
legal evidence. Jb. 587. 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 


i. 


Bill of exchange, not assignment of funds in hands of drawee. 
When a bank draws a bill of exchange in favor of a depositor, on 
a person who has funds in hands to meet it, this does not, without 
more, amount to an assignment or appropriation of any particular 
funds, so as to vest the property therein in the payee as against a 
subsequent assignee of the bank for the benefit of its creditors. 
Ex parte Jones, 330. 
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2. Check on bank or debtor; not assigninent of funds in hands of drawee. 
A check, drawn and delivered to the person to whose order it is 
payable, does not, without acceptance by the drawee, operate as 
an assignment of the sum in his hands for which it is given; it 
may be revoked by the drawer, at any time before acceptance, and 
is revoked by his death; and there being no privity, express or 
implied, between the payee and the drawee, the former can main- 
tain no action on it against the latter. Nat. Com. Bank v. Miller 
& Co., 168. 

3. Indorsement of check ‘for collection’’, or “for deposit.’”’—When a 
bank receives from a customer a check on another bank, for the 
special purpose of collection, the title does not pass by the special 
indorsement for that purpose; nor does the receiving bank owe 
the amount, until the check is collected. But. where the cus- 
tomer has a deposit account with the bankers, on which he is ac- 
customed to deposit checks payable to himself, which are entered 
on his pass-book, and to draw against such deposits; an indorse- 
ment of the words ‘‘ For deposit,’’ on a check so deposited, “‘is, in 
the absence of a different understanding, presumptive of more 
than a mere agency or authority to collect’’—it is a request and 
direction to deposit the sum to the credit of the customer, and 
gives to the bankers the authority, not only to collect, but to use 
the check in such manner as, in their judgment and discretion, 
having reference to the condition and necessities of their business, 
may make it most available to their protection ; and they may have 
it certified by the bank on which it is drawn. Jb. 168. 

4. Indorsement for collection.—An indorsement of a bill or note for 
collection only—as by the words, ‘‘Pay to W. D. & Co., for account 
of Bank of Mobile,”’ accompanied with a letter of advice that the 
bill was remitted for the credit of the remitting bank—does not 
change the ownership of the bill or note, but it remains the prop- 
erty of the remitting bank. Williams, Deacon & Co. v. Jones, 294. 

5. Advancing money on faith of bill so held.—If the bank to whom a 
bill or note is thus remitted for collection, having the possession, 
on the faith and credit thereof advances money to the remitting 
bank, or accepts its drafts in anticipation of the collection, either 
by express agreement, or in accordance with the usual course 
ot dealing between them; as to whether it thereby acquires a lien 
on the bill or note, or an interest therein which will support its 
custody as rightful against the remitting bank, until the advance 
or acceptance is repaid, see authorities cited. Ib. 294. 

6. Wrongful payment, and ratification thereof.—lIf the drawer of the bill, 
having notice of the fact that the discounting bank has transferred 
it for collection to its business correspondent, and that the latter 
has acquired a lien by advancing money on the faith of it before 
maturity, pays the bill to the discounting bank, the payment is 
wrongfully made, and wrongfully accepted, and does not discharge 
the drawer from liability to the bank or person having the lien, 
unless ratified ; and if the payment was made in property, which 
remains in specie, the discounting bank holds such property in 
trust for its correspondent, if the latter elects to ratify the pay- 
ment. Jb. 294. 

7. Payment of bill as between drawer and discounting bank.—When a 
bank has discounted a bill of exchange for the drawer, and still 
retains the ownership and control of it, an acceptance of a convey- 
ance of property from the drawer, in absolute discharge of his lia- 
bility, extinguishes the bill as a legal liability. Jb. 294. 

8. Fraud of insolvent bank, drawing bill in favor of depositor; right of 
payee to rescind.—When an insolvent bank draws a bill of ex- 
change, in favor of a depositor, on a business correspondent with 
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9. 


10. 


11. 


13. 


whom it has funds on deposit, and the bill is dishonored on pre- 
sentation, because of an intervening assignment for the benefit of 
creditors made by the insolvent bank, the payee can not claim to 
rescind the contract, and be remitted to his original status as ade- 
positor, when it is not shown that any intentional fraud or decep- 
tion was practiced on him, nor that the bank had no reasonable 
expectation that the bill would be honored on presentment. Er 
parte Jones, 330, 

Voluntary assignment by bank, drawer of bill; right of payee to re- 
scind.—When a party disables himself, by his own voluntary act, 
to comply with his contract, the other party may treat it as re- 
scinded, and claim to be placed in state quo, when the contract 
relates to property, which remains in specie, unaltered and un- 
disposed of; but this principle can not be invoked by a depositor 
in an insolvent bank, because a bill of exchange, drawn in his 
favor by the bank, is dishonored in consequence of a subsequent 
assignment by the bank for the benetit of its creditors; no inten- 
tional fraud being shown, and no want of funds by the drawee, 
when the bill was drawn. Jh. 30, 

Certifying bank check.—A certified check has a distinctive character 
as a species of commercial paper, the certification constituting 
a new contract between the holder and the certifving bank; the 
funds of the drawer are, in legal contemplation, withdrawn from 
his credit, and appropriated to the payment of the check, and the 
bank becomes the debtor of the holder as for money had and re- 
ceived. Nat. Com. Bank v. Miller & Co., 168. 

Promissory note of administrator, for debt of estate; when binding on 
him personally.—When an administrator executes a promissory 
note, under authority granted by an order of the Probate Court 
(Code, § 2432), for the purpose of settling or extending a debt of 
the estate, the note imposes no personal liability upon him; but, 
if the proceedings are substantially defective, and, by reason 
thereof, the note is not binding on the estate, the general rule 
applies which governs the contracts of trustees and agents, and 
the notes imposes a personal liability on the administrator. 
MecCalley v. Wilburn & Co., 549. 

When wife may sue on note, payable to hushand.—A promissory note, 
given for the purchase-money of lands belonging to the statutory 
estate of the wife, though taken payable to the husband, is a part 
of the corpus of her estate; and she may maintain an action on it 
in her own name, without any assignment or transfer by the hus- 
band. Granthamv. Payne, 584. 

Proof of ownership of note-—In an action by the wife, on a promis- 
sory note payable to the husband, and not assigned by him, he 
may testify that the note belongs to the plaintiff, and not to him- 
self. Ib. 584. 


BONDS. 


1. 


2. 


Official bond of county officers; non-residence of sureties.—Although 
the statute declares that the official bonds of tax-collectors (and 
other officers therein specified) ‘‘shall be invalid and insufficient 
in law, unless the sureties upon such bonds respectively reside in 
the county in which the duties of such officers are to be performed”’ 
(Code, § 164); yet the bond is not void because of the non-resi- 
dence of-one or more of the sureties, nor can the sureties set up 
the fact of such non-residence in defense of an action on the bond. 
The State v. Flinn, 100. 

Official bond of probate judge; when action lies on.—In granting or 
refusing a license to retail spirituous liquors, a probate judge acts 
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ministerially, not judicially ; and an action lies on his official bond, 
if he improperly refuses to issue a license to an applicant who has 
fully complied with all the statutory requisitions. Grider v. 
Tally, 422. 

3. Injunction bond; summary execution on.—When an injunction is sued 
out by the heirs of the decedent, to enjoin proceedings under an 
execution issued on a judgment against the administrator, which 
has been levied on their lands; the injunction bond being payable 
and conditioned as required by the statute, and duly certified by 
the register on the dissolution of the injunction (Code, §§ 3870-76) ; 
execution may be thereon issued against the obligors, for the 
amount of the judgment, with interest and damages; and they can 
not supersede it because the judgment is held void as against the 
decedent’s estate. MeCalley ev. Wilburn & Co., 549. 


BURGLARY. See Criminant Law, 11, 12. 
CERTIORARI. 


1. To justice’s judgment; limitation of.—It is no objection to a certiorari, 
when sued out to review a judgment rendered by a justice of the 
peace, that it was sued out after the expiration of the five days 
allowed for taking an appeal (Code, § 3654); the limitation of the 
writ, in such case, ‘would probably be one year.”? Grantham v. 
Payne, 587. 

2. Same; trial de novo, and amendment of complaint.—When a cause 
is removed from a justice’s court into the Circuit Court, either 
by appeal or by certiorari, it is triable de novo, without regard 
to any defect in the proceedings (Code, § 3121); and a trial may be 
there had on the original complaint, which may be amended, or a 
new complaint may be filed. Littleton v. Clayton, 571. 


CHANCERY. 
JURISDICTION, AND GENERAL PRINCIPLES. 


1. Approval of voluntary act, which would have been compelled ; appli- 
cation of principle to conveyances between husband and wife. 
eLeev. Lee, 412; Harden v. Darwin & Pulley, 473. 

2. Cancellation of deed as cloud on title. —A court of equity will not en- 
tertain jurisdiction of a bill for the cancellation of a deed as a 
cloud on the complainant’s legal title, when he is out of posses- 
sion, unless special grounds for equitable interposition are shown, 
but will leave the complainant to the assertion of his legal title 
in a court of law. Peebles v. Burns, 290. 

3. Same.—When the complainant acquired his possession by force and 

arms, or other unlawitul means, a court of equity will not interfere 

to protect it by cancelling a deed as a cloud on his title. Tomlin- 

sonv. Watkins, 399. 

‘ancellation of conveyance by husband and wife; ignorance ef con- 

tents.—A conveyance of the wife’s property, duly executed by her 

and her husband, will not be cancelled and set aside, at her in- 
stance, on averment ‘‘ that she was induced and pursuaded by her 
said husband to sign said deed, without knowing the purport and 

effect thereof.”? Jb. 399. 

5. Covenant running with land; enforcement in equity.—A court of equity 
will enforce by injunction, against a sub-purchaser with notice, 
acovenant running with the lands, and restricting the use thereof ; 
and this jurisdiction is not dependent on the insolvency of the de- 
fendant. Webhv. Robbins, 176. . 

6. Creditor’s bill for discovery.—A judgment creditor, having an unsat- 


~ 
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isfied execution, may file a bill in equity for discovery and relief 
under the statute (Code, § 3882), without alleging fraud on the 
part of his debtor, or the concealment of his property with intent 
to hinder, delay, or defraud his creditors; and he may frame its 
allegations in the alternative.—Floyd v. Floyd, 3528. 


7. Same.—lIf the bill alleges that, at the time of the rendition of the 


complainant’s judgment, the defendant owned and held lands par- 
ticularly described ; that he and his wife have conspired to defraud 
complainant; that the wife now pretends to own and hold the 
lands, with all the other property belonging to her husband; and 
that if he ever executed to her any deed or other writing, it was 
executed after the complainant’s right had accrued, was without 
valid consideration, oul executed with intent to defraud complain- 
ant; these allegations are not equivalent to an averment of a 
fraudulent conveyance by the debtor to his wife. Jb. 350, 


8. Decedent’s estate; bill for settlement.—When a bill seeks to compel a 


final settlement of a decedent’s estate, it must aver or show that 
the estate is ready for a final settlement. Acklen v. Good- 
man, 521, 


9. Decree construed, as affected by consent and agreement of record.—A 


decree in a chancery cause, rendered under a submission on plead- 
ings and proof, held the complainant, a married woman, entitled 
to relief; vested the lands in controversy in her, ‘‘ as her separate 
estate under the laws of this State ;’’ perpetually enjoined the de- 
fendants, purchasers at execution sale against her husband, from 
the further prosecution of their action at law, and then added: 
*‘And the defendants having agreed to assent to this decree, and 
to release all errors, as shown by their agreement hereunder writ- 
ten, itis by consent further ordered and decreed, that the com- 
plainant’s next friend pay the costs of this suit,’’ &e. The agree- 
ment was signed by the solicitors of both parties, and was in these 
words: ‘‘We hereby assent to the foregoing decree, and hereby 
release all errors.’’ Held, that the agreement only extended to a 
release of errors on one side and the assumption of costs on the 
other, and did not show that the decree was rendered by consent, 
so far as it affected the character of the complainant’s estate in the 
lands. Lee v. Lee, 412. 


10. Decree declaring lands to belong to married woman “‘as her separate 


estate under the laws of this State;’’ whether estate is statutory or 
equitable.——-Under a decree in a chancery cause, rendered in 1875 
(before the decision in Short v. Battle, 52 Ala. 456, re-established 
the distinction between the statutory and equitable estates of mar- 
ried women), enjoining actions at law by purchasers at execution 
sale against the husband, and vesting the title to the lands in con- 
troversy in the wife, who was the complainant, ‘‘as her separate 
estate under the laws of this State;’’ these words ‘‘are of doubt- 
ful import on their face,’’ and the court does not decide whether 
they create a statutory or an equitable estate; but they do not 
establish an intended change in the character of the complainant’s 
estate, as shown by the pleadings and proof. Jb. 412. 


11. Decree for sale of lands, ‘‘subject to mortgages.’’—In a suit by judg- 


ment creditors of the husband, seeking to set aside as fraudulent 
a conveyance of lands to the wife, and to subject the land by sale 
to the satisfaction of their judgments; subsequent mortgagees of 
the husband and wife having intervened, asserting their rights, 
and claiming protection as purchasers for valuable consideration 
without notice; held, that a decree in favor of the complainants, 
ordering the lands to be sold ‘‘subject to the said mortgages,’’ was 
a recognition and determination of the validity of the mortgages, 
and estopped the complainants from assailing their validity, ina 
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subsequent suit seeking to redeem from the purchasers at the sale 
under the decree, who afterwards succeeded by purchase to the 
rights of the mortgagees. olden v. Rison & Co., 515. 

12. Equitable mortgage; writing held insufficient.—A letter addressed to 
a merchant, in these words: ‘I am always the man to do right. 
If you think it proper to put the guano in the paper that Mr. H. has 
against me and my boys, it will be all right with me,’”’ is not so free 
from ambiguity as to authorize the court to construe it as a verbal 
mortgage for the price of the guano, Operating in presenti. Knox 
v. Wilson, 309, 

13. Foreclosure of mortgage ; money decree against mortgagor.—On the 
foreclosure of a mortgage in equity, a personal decree may be 
rendered against the mortgagor in the first instance, for the 
amount due on the mortgage debt, as ascertained under a refer- 
ence; although an execution can not be issued on such decree 
(Code, § 3908), until after the mortgaged property has been sold 
and the sale has been confirmed, and then only for the balance re- 
maining due. MeCall v. Rogers, 349. 

14. Fraud as ground of equit ble relief.—Fraud is not, of itself, a ground 
for equitable interference, where the complainant has a legal title, 
and a full and adequate remedy at law; and the fact that her name 
was forged—was signed without her authority, knowledge, or con- 
sent—as grantor with her husband, to a conveyance of lands be- 
longing to her statutory estate, of which the defendant is in pos- 
session, claiming under the forged deed, is no obstacle to a re- 
covery at law, and, therefore, no special ground for equitable 
interference. (SoMERVILLE, J., dissenting.) Peeples v. Burns, 290. 

15. Guardian and ward; jurisdiction of equity to compel settlement.—The 
Chancery Court has original jurisdiction over the settlement of 
guardian’s accounts, and the ward may invoke its jurisdiction, at 
any time before proceedings have been commenced in the Probate 
Court, without assigning any special reasons. Fulgham v. Her- 
stein, 496, 

16. Injunction pending suit, as determined by relative inconvenience and 
damage to parties —In granting or refusing an injunction pending 
the suit, the court is invested with large discretionary powers, 
the exercise of which is materially controlled by consideration of 
the relative inconvenience and damage which may result to either 
party; and where, as here, though continuous breaches of contract 
are threatened, and consequent damage to the plaintiff, suing as 
surviving partner, there is no averment that the defendants are 
insolvent, and the injunction would probably cause greater damage 
to the executor of the deceased partner, by preventing his per- 
formance of the testator’s contract, in aid of which the contract 
with the partnership was made, an injunction ought not to be 
granted. Davis v. Sowell & Co., 262. 

17. Injunction against enforcing subscription to railroad.—Although an 
action on the defendant’s subscription for stock can not be defeated 
on the ground of fraud, when the representations of the corpora- 
tion’s soliciting agent were merely the expression of an opinion as 
to the probable location and completion of the road; yet, if the 
agent further represented that the money subscribed would be 
refunded unless the road was so located and completed, and he 
was authorized to make these representations, the action will, it 
seems, be enjoined in equity, on proof of the insolvency of the cor- 
poration and its abandonment of the work before completion. 
Montgomery Southern Railroad Co. v. Matthews, 357. 

18. Equitable relief against judgment at law; refusal of continuance on 
account of sickness. —An application for a continuance is addressed: 
to the discretion of the primary court, and its refusal is neither re. 
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visable on error or appeal, nor ground for equitable relief against 
the judgment; consequently, the defendant can not obtain equi- 
table relief against the judgment, on the ground that he was pre- 
vented by sickness from attending and making defense at the trial 
term, when it appears that his attorney asked a continuance on 
that ground, and the court refused it. Campbell v. White, 397. 

19. Purchase of lands by husband, with wife’s money; approval by court 
of voluntary act which it would have compelled.—When lands are 
bought by the husband with moneys belonging to the separate 
estate of his wife, whether statutory or equitable, and the title 
taken in his own name, a court of equity will, at the instance of the 
wife, compel him to convey the property to her, by words creating 
the same estate as that by which she held the money, unless cred- 
itors or purchasers have acquired intervening rights; and if the 
er ted does this voluntarily, the court will sanction and approve 
the act. Lee v. Lee, 412. 

20. Same.—Although the wife can not repudiate an investment of her 
moneys by her husband, with her consent, in the purchase of lands 
tor her, and recover the money invested; yet, where the husband 

murchases lands in his own name, and for his own benefit, using 
unds belonging to the separate estate of his wife, with her consent, 
in paying the purchase-money, the same principle applies as in 
‘ase of any other purchase by a trustee with trust funds; she may 
charge the husband personally, or trace the money and claim the 
lands, or charge them with the re-payment of her money used 
in their purchase; and she may assert this equity against all per- 
sons except a purchaser for value without notice. Sawyers v. 
Baker, 461. 

21. Same; conflicting equities of wife, and sureties and mortgagees of 
vendor.—When an administrator sells land under a probate decree, 
becoming himself the purchaser, giving his note with sureties for 
the purchase-money, and executing to them, after the maturity of 
the note, but before he had obtained a conveyance under the order 
of the court, a mortgage on the lands for their indemnity; if he 
re-sells a portion of the lands to the husband of one of the distrib- 
utees, who, with his consent, and with the knowledge ot his sure- 
ties on the note, uses the wife’s distributive share in part payment 
to the succeeding administrator; the sureties, having afterwards 
paid the balance due on the note, can not assert, as against the 
equity of the wife arising out of such use of her moneys, a superior 
right by subrogation, nor under the mortgage. Jb. 47. 

22. Purchase of lands with joint moneys of husband and wife; resulting 
trust, and voluntary partition.—When lands are purchased and 
paid for, partly with the moneys of the husband, and partly with 
money belonging to the statutory estate of the wife, the title being 
taken in her name, a resulting trust may be established in favor 
of the husband, to the extent of his moneys so invested, by proof 
repelling the “angers soa of an advancement or provision for the 
wife; and if the parties voluntarily execute a deed of partition, re- 
citing the facts, a court of equity will sustain and enforce it against 
the wife or her heirs, ‘‘so far as the partition clearly appears to be 
fair and just ;’’ but, if two separate tracts of land are so bought, at 
different times, and by distinct contracts, and by the deed of par- 
tition one tract is assigned to each, thereby effecting a partial ex- 
change, a court of equity will not enforce it against the wife or her 
heirs, though it might be sustained ‘‘when shown to be equitable 
and for the benefit of the wife.”’ Harden v. Darwin & Pulley, 473. 

23. Same; recitals of deed.—The recitals of the deed of partition in such 
case, if made deliberately and freely, are entitled to great weight, 
but are not conclusive; and when it is shown, as here, that they 
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are untrue in fact, that the partition was not equitable, fair and 
just, and that it was procured by undue influence and other im- 
proper means while the wife was an invalid, a court of equity will 
‘ancel and set it aside, at the instance of her heirs, although it is 
not shown that the entire purchase-money was paid by the wife. 
Ib. $73. 

24. Same; when mortgagee is not entitled to protection as purchaser with- 
out notice.—If, in such ease, the lands assigned to the husband, by 
the deed of partition, are afterwards mortgaged by him and his 
wife, as security for his debt, the mortgagee can not claim pro- 
tection as a bona fide purchaser without notice, on account of the 
deed of partition, but is charged with notice of all the facts shown 
by the records of the Probate Court, relative to the purchase by 
the wife at an administrator’s sale, which is mentioned in the 
deed. Ib. 473. 

25. Partnership; remedies of surviving partner.—The partnership hav- 
ing entered into a contract with the deceased partner while living, 
for the sale to him of a large quantity of lumber, in the manufac-: 
ture of which the partnership was engaged, to be delivered during 
a period of several months, as required to fill his private contract 
with an exporting company; and, on the destruction of the mills 
of the partnership by tire, after the death of the deceased partner, 
the survivor having contracted with the owners of another mill for 
the manufacture and delivery of the lumber necessary to complete 
the contract; if such sub-contractors fail or refuse to deliver the 
lumber as stipulated, the survivor may maintain an action against 
them for the breach; if, ignoring his rights, they deliver the lum- 
ber to the executor of the deceased partner, the possession of the 
latter would be wrongful, and he would be liable personally to the 
surviving partner for any disposition he might make of the lumber ; 
and if he applied it in part performance of his testator’s contract 
with the exporting company, the surviving partner might maintain 
an action against the estate of the deceased, as for goods sold and 
delivered. Henee, having these remedies at law, the surviving 
partner can not maintain a bill in chancery on these facts, without 
averring other facts which show the necessity for equitable inter- 
ference. Daris vr. Sowell & Co., 262. 

6. Partition: legal and equitable titles. —A court of equity may decree 
a partition of lands, whether the title of the parties be legal or 
equitable ; and while the practice generally is to refer the decision 
of a disputed legal title to the jury, the whole question is for the 
decision of the court when an equitable title is involved. Berry v. 
Webb, 507. 

27. Voluntary partition by parol.—Whether a partition of lands by pa- 
rol agreement, followed by possession taken and held, pursuant to 
its terms, for a period less than ten years, will bar a bill in equity 
for partition, is not decided. Ib. 507. 

28. Partition refused, on account of insuflicient proof of title —Where the 
complainant asserted title under a conveyance of the land to him 
and his sister by their father, as an advancement, and asked a 
reformation of the deed by correcting an alleged mistake in the 
description of the land intended to be conveyed ; and the evidence 
showed that, by subsequent agreement between him and his 
father, another tract was conveyed to him in lieu of his interest in 
the first, and that possession was taken and held, pursuant to this 
arrangement, until after the death of the father, when complain- 
ant had the first deed recorded, and then filed his bill asking 
a reformation and partition; held, that the bill was properly dis- 
missed on the evidence. Jb. 507. 

29. Reformation of conveyance, and partition of lands; jurisdiction’ of 
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equity.—A court of equity has undoubted jurisdiction to reform a 
conveyance of lands, by correcting a mistake in the description of 
the premises, when established by clear and satisfactory evidence ; 
and to decree partition of lands between two tenants in common, 
although the defendant had been in possession, holding adversely, 
for any period lessthan ten years. Jb. 507. 

30. Redemption under mortgage; who may file bill_—No person can come 
into a court of equity for a redemption of a mortgage, but one who 
is entitled to the legal estate of the mortgagor, or claims a subsist- 
ing interest under him; and where the husband, as trustee, joins 
with his wife in a mortgage of her lands, an assignee or purchaser 
from him can not maintain a bill toredeem. J/olden v. Rison & 
Co., 515. 

31. Statutory right of. redemption; not extended in equity.—The right of 
redemption, given by statute to judgment creditors (Code, §§ 2881- 
82), can not be extended by a court of equity to creditors by simple 
contract only, although their debts are ascertained and adjudged 
by the decree. Seals v. Pheiffer & Co., 278. 

32. Set-off in equity against mortgage debt.—When the mortgagee files a 
bill to foreclose, the mortgagor may set up any defense, except the 
statute of limitations, which would be available at law in an action 
on the debt; and hence he may, in extinguishment or reduction of 
the mortgage debt, set off any other debt or demand which would 
be available at law; but, when the bill is filed by the mortgagor 
himself, seeking to enjoin a sale of the property under a power in 
the mortgage, he must show some other ground for equitable inter- 
ference, before he can establish asa set-off an independent debt or 
demand, for which he has an adequate remedy at law. Anight v. 
Drane, 371. 

33. Specific performance of agreement for sale of land.—To authorize the 
specific performance of an agreement for the sale of land, which 
rests largely in judicial discretion, and depends upon an equitable 
consideration of the particular circumstances of each case, the con- 
tract must be founded on a valuable consideration, and must be 
just, fair and reasonable; must not have originated in mistake, 
surprise, violation of confidence, breach of trust, or advantage of 
condition, nor been obtained by unconscientious or unfair methods ; 
must be reasonably certain in respect to the subject-matter, the 
terms and stipulations, and its performance must not work hard- 
ship orinjustice. Carlisle v. Carlisle, 339. 

34. Same ; allegation and proof of terms.—The terms of the contract 
must be definitely alleged, and must be established as alleged by 
clear and satisfactory proof; and if any of the terms are left in 
doubt and uncertainty, or there is a variance between the allega- 
tions and the proof as to any of the terms, a specific performance 
will not be decreed. Jb. 339. 

35. Same; entire and partial performance.—Partial performance of an 
entire contract will not be decreed; hence, where there are sev- 
eral joint vendors, a specific performance will not be decreed 
against one only, the others not being parties to the bill, and the 
stipulations of the contract between them and the complainant 
never having been performed. Jb. 339. 

36. Same ; tender, or offer to perform.—When the stipulations of the con- 
tract are mutual and dependent, simultaneous performance by 
both parties being contemplated and intended, a tender, or offer to 
perform by the complainant, must generally precede the com- 
mencement of the suit; and in all cases, whether such precedent 
tender be necessary or not, he must aver in his bill an offer, read- 
iness and willingness to perform, submitting himself to the orders 
and directions of the court. Ib. $39. 
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37. Same; hardship or injustice to third person.—Where the contract 
sought to be enforced was between the children and devisees of a 
decedent, for the purchase of the family homestead by the com- 
plainant, and the widow was induced by him and the defendant. 
who were trustees for her under the will, not to dissent from the 
will, but to assent to the sale, and to accept the provision thereby 
made for her, the complainant promising that she should continue 
to live at the homestead with him, and be treated with kindess and 
affection; while this promise may not have been intended as a 
stipulation of the contract, it is an equitable consideration which 
the court will not disregard; and its performance having become 
impracticable, by reason of the estrangement which has since 
arisen between the complainant and the widow, growing out of the 
contract, a specific performance will not be decreed, since it might 
work hardship or injustice to her. Jb. 339, 

38. Subrogation of creditor to rights of surety.—All pledges or securities, 
given by the principal debtor to his surety, for his indemnity, are, 
regarded as a trust fund for the payment of the debt; and the 
creditor is entitled to be subrogated to all the rights thereby con- 
ferred on the surety, whether the latter has been damnified or not ; 
but he has no greater rights than are conferred on the surety, and 
can not enforce a mortgage, or other instrument, given merely to 
save the surety harmless against a contingent liability or loss 
which has not happened,—at least, without the intervening insol- 
vency of both the principal and the surety. Daniel v. Hunt, 567. 

». Same; mortgage construed as intended for indemnity of surety, and 
enuring to benefit of creditor.—A mortgage, executed by a guardian 
to the surety on his official bond, conditioned that he “ shall 
manage said guardianship in the terms of the law,”’ and, if he 
“fails to comply with the terms of the law in the said guardian- 
ship, and cause loss by the said’’ surety, authorizing him to sell, 
and to apply the proceeds ‘‘ to the payment of said loss,’’ enures 
to the benefit of the ward, and may be enforced by him, on failure 
of the guardian to pay the amount adjudged against him on final 
settlement of his accounts. /b. 567. 

). Trusts for creditors; when equity willassume jurisdiction, at instance 
of beneficiaries.—Courts of equity have original jurisdiction of 
trusts, and will enforce their execution at the instance of the ben- 
eficiaries; but, when a general assignment is made by an insol- 
vent bank, for the benefit of its creditors, a court of equity will 
not at once assume jurisdiction, at the instance of some of the 
creditors, remove the assignee, and appoint a trustee or receiver 
in his stead, unless it is shown that the assignee is incompetent 
or unfit for his office, or that he has been guilty of some neglect 
or breach of duty. Jones v. MePhillips, 314. 

4!. Same.—That the assignee is a young man, and has had but little 
business experience; that his property is inconsiderable when 
compared with the value of the property conveyed by the assign- 
ment, while he was not required to give bond; that he was a 
director of the bank at the time the assignment was made, and 
also during the period of the mismanagement of its affairs, which 
resulted in its insolvency, through excessive loans to its president 
against bitter opposition in the board of directors—these facts, as 
alleged, are not sufficient to justify his removal, at the instance of 
creditors, and the appointment of a receiver in his stead, when it 
does not appear that he participated in the alleged mismanage- 
ment, or voted with the majority in favor of the excessive loans 
to the president; and when it does appear that he has already 
offered to give, and has given bond for the faithful performance of 
his duty. Jb, 314. 
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- Requiring bond of assignee, or trustee.—A trustee, or assignee, in a 
deed of assignment for the benefit of creditors, though relieved 
from giving bond by the instrument itself, may be required to give 
bond by the beneficiaries of the deed (Code, § 3735); and when it 
appears that he has offered to give bond, and has done so under 
the order of the court, the fact that the assignment did not require 
a bond is no reason for removing him, at the instance of the 
creditors, and appointing a receiver of the property in his stead. 
Ib. 314. 

43. Trustees appointed by court; extent of powers.—In the exercise of its 
jurisdiction over trustees, their appointment and removal, a court 
of equity may invest its appointees with all the powers requisite 
for the discharge of the duties of the trust; but it can not confer 
upon them powers merely discretionary, or powers resting on per- 
sonal trust and confidence, unless such powers are attached to the 
office of trustee, or are conferred by the instrument creating the 
trust on the acting trustee. Gosson v. Ladd, 224. 

44. Executor and trustee acting without authority ; bill for account and 
settlement.—When a sole acting executor undertakes the manage- 
ment of the estate, and the execution of the personal trusts 
created and conferred by the will on both of the persons named as 
executors, although he acts without authority, he renders himself 
liable as a trustee; and he may be required to account in equity 
at the suit of the remainder-man. Werborn v. Austin, 381. 

45. Trust funds ; when followed into hands of third person.—Trust funds 
may be followed into the hands of a third person, so long as they 
‘an be satisfactorily traced and identified, although he has taken 
the title to the property purchased with them in his own name ; 
but, to authorize this relief, the facts must be averred with dis- 
tinctness and precision, and must be ’ by full, clear, and 
convincing evidence. MeCall rv. Rogers, 349 

46. Protection to mortgagee, as bona fide purchaser .—A mortgagee of 
property purchased with trust funds, if he had no notice of that 
fact, and is a bona fide purchaser for value, is entitled to protec- 
tion against the implied trust arising from such investment of the 
trust tunds; but, if the debt sec ‘ured by the mortgage is tainted 
with usury, -” is not a bona fide purchaser for valuable considera- 
tion. Th. b49 

Vendor's lien ; when mortgagee may claim protection against, as pur- 

chaser without notice.—When the heirs and distributees of an in- 

testate’s estate voluntarily make an agreement among themselves 
for a division of the lands, each executing to the administratrix 
his note for the agreed value of the land allotted to him, to be 
paid and adjusted on final settlement of the estate, liens being 
retained and declared on each one’s portion for his indebtedness ; 
although the agveement is not seounted. the administratrix may 
enforce a yvendor’s lien against one portion of the land, as against 

a mortgagee of the heir to whom it was allotted, to the extent of 

the interest acquired by him under the agreement ; but, as to the 

interest therein inherited by the mortgagor, the mortgagee may 
claim protection as a purchaser without notice, if he is also a pur- 

chaser for value. Jones & DePras v. Robinson, 499. 

48. Same; when mortgagee is purchaser for value.-—A mortgage, when 
given only to secure an antecedent debt, does not entitle the mort- 
gagee to protection in equity as a purchaser for valuable considera- 
tion; but, when given to secure a debt contemporaneously con- 
tracted, or in consideration of the extension of an antecedent 
debt, this makes a valuable consideration, and entitles the mort- 
gagee to such protection. Jb. 499. 
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PLEADING AND PRACTICE. 


Who are necessary parties to bill; general rule-—The general rule is, 
that all persons who are interested, legally or beneficially, in the 
subject-matter of the suit, whose rights or interests are affected, 
or sought to be concluded by the decree, are necessary parties to 
the bill; and persons who are shown to have once had an interest, 
which would be materially affected by the decree, must be brought 
in as parties, unless it is also shown that their interest has ceased, 
or has become vested in some other person who is a party.—Per- 
kins, Livingston & Post v. Brierfield Iron & Coal Co., 403. 

Sane ; morigagees, and assign es.—Junior mortgagees are necessary 
parties to a bill filed by judgment creditors, seeking to set aside a 
prior mortgage, or to have it declared a general assignment, as- 
serting a superior lien on the property conveyed, and asking to 
have it sold tor the satisfaction of their judgments; and an aver- 
ment that another person, who is made a_ party, claims to be the 
owner of the junior mortgage, does not obviate the necessity of 
bringing in the mortgagee himself, as the holder of the legal title. 
Th. 408. 

Husband and wife as parties. —The 15th Rule of Chancery Practice, 
requiring bills by married women, in reference to their separate 
estates, to be filed in their names alone, without joining their hus- 
bands, fell with the statute on which it was founded, and which 
was abrogated by its omission from the Code of 1876; and since 
its abrogation, the husband must be joined with his wife as a com- 
plainant in a suit relating to her statutory estate. Werborn v. 
Austin, 381. 

Wife as party to bill filed by her trustee ; amendment as to parties. 
The wite is a proper party to a bill filed by her testamentary 
trustee, which seeks to set aside and cancel a mortgage of her 
property executed by her and her husband to secure a recited in- 
debtedness ; and if she is joined as a defendant with her husband 
and the mortgagees, her name may be struck out by amendment, 
and she may then be made a co-complainant with the trustee. 
Tatum Brothers v. Walker, 563. 

Parties to bill for settlement, when guardian is dead, and his estate 
insolvent.—In the absence of statutory provisions, the death of 
the guardian, and the insolvency of his estate, furnish a sufficient 
reason for the omission to make his personal representative a party 
to a bill filed by the ward against the surety on his official bond, or 
the personal representative of the deceased surety, to compel an 
account and settlement; and the statute now authorizing a suit 
against one or more of several joint obligors without joining the 
others (Code, § 3754), such a bill may be maintained without alleg- 
ing the insolvency of the estate of the deceased guardian. Fulg- 
ham v. erstein, 476. 

Parties to bill by statutory commissioners, for administering assets of 
municipal corporation.—Under the statutes dissolving the munic- 
ipal corporation of the city of Selma, providing for the appoint- 
ment of commissioners to administer its assets as trustees, and 
creating a new corporation as its successor, the new corporation 
being bound to pay the debts and liabilities of its predecessor, it 
is a necessary party to a bill filed by the statutory commissioners 
under the provisions of said prior act under which they were ap- 
pointed. Amy & Co. v. Selma, 108, 

Multifariousness.—A bill tiled by simple-contract creditors (Code, 
§ 3886), seeking to set aside, on the ground of fraud, a conveyance 
executed by their deceased debtor to his wife, and to subject’the 
property to the satisfaction of their debts, and also to compel the 
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settlement of a subsequent assignment by the debtor for the benefit 
of his creditors, to remove the trustee, and to have a receiver ap- 
pointed for the assets in his hands, is multifarious, since the 
debtor’s wife has no interest in the litigation concerning the 
property conveyed by the assignment, and the assignee has no in- 
terest in the litigation about the property conveyed to her. Seals 
v. Pheiffer & Co., 278. 

Same.—A creditor, having recovered separate judgments against the 
principal debtor and his surety, and seeking by bill in equity to 
subject to the satisfaction of the judgment against the surety a tract 
of land to which he had the legal title when the debt was con- 
tracted, but which, in fraud of his creditors, he afterwards con- 
veyed to his principal; the bill is not multifarious because the 
heirs of the deceased principal are made parties, the legal title 
being vested in them, and no relief being prayed as to the judg- 
ment against their ancestor. Larkin v. Mead, 485. 

Pleadings construed against pleader.—Pleadings must be reasonably 
certain, and when assailed by demurrer, if susceptible of more 
than one construction, that construction must be adopted which is 
least favorable to the pleader. Jones vr. MePhillips, 314. 

Filing bill in double aspect, asking cancellation of mortgage, or re- 
demption under it.—A bill can not pray to have a mortgage set 
aside and cancelled, as inoperative and void, or, in the alternative, 
for an account and redemption under it; and if the original bill 
prays the former relief only, an amendment asking the other, in 
the alternative, can not be allowed. Tatum Brothers v. Walker, 563. 

Alternative averments, as to consideration of conveyance assaile d for 
fraud.—In a creditor’s bill seeking to set aside a conveyance on 
the ground of fraud, alternative averments as to the consideration 
of the deed are permitted, when each averment makes the con- 
veyance fraudulent, and entitles the complainant to the same relief. 
Proskauer v. People’s Savings Bank, 257. 

Allegations of creditor’s bill for discovery.—A judgment creditor, 
having an unsatisfied execution, may file a bill in equity for dis- 
covery and relief under the statute (Code, § 3882), without alleging 
frand on the part of his debtor, or the concealment of his property 
with intent to hinder, delay, or defraud his creditors ; and he may 
frame its allegations in the alternative. Floyd v. Floyd, 353. 

Same.—lIf the bill alleges that, at the time of the rendition of the 
complainant’s judgment, the defendant owned and held lands par- 
ticularly described ; that he and his wife have conspired to defraud 
complainant ; that the wife now pretends to own and hold the lands, 
with all the other property belonging to her husband; and that if 
he ever executed to her any deed or other writing, it was executed 
after the complainant’s right had accrued, was without valid con- 
sideration, and executed with intent to defraud complainant; 
these allegations are not equivalent to an averment of a fraudulent 
conveyance by the debtor to his wife. 7h. 352. 

Tender in bill to redeem.—In a bill to redeem under a mortgage, it 
is always necessary to tender the amount due, unless it is averred 
that nothing is in fact due; and the only safe plan is to tender 
what may be found due, even when averring that nothing is due. 
Tatum Brothers v. Walker, 563. 

Same, in bill for special performance; when necessary or proper. 
Carlisle v. Carlisle, 339. 

Variance between allegations and proof.—Where the bill alleges that 
the complainants, married women, own the lands in controversy, 
or their <0 eit interests therein, ‘as their separate estate under 
the married women’s law of Alabama,’’ while the evidence shows 
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that their interests are held under a conveyance.which creates an 
equitable estate, the variance is fatal. Webb v. Robbins, 176. 

65. Same.—Where the bill is fiied to compel a conveyance of the legal 
title, in the nature of a bill for specific performance, and avers that 
a deed was executed to the complainants’ ancestor by the trustee 
to whom the property had been conveyed creating a naked trust, 
and that this deed was executed at the instance of the two bene- 
ficiaries of the estate, on a sale made by them jointly, in payment 
of a debt due by them jointly; while the proof shows that the sale 
was made by one of them only, and the conveyance executed at 
his instance, without the knowledge, assent, or subsequent approval 
of the other,—there is a fatal variance between the allegations and 
the proof. Webb v. Crawford, 440. 

66. Statute of non-claim; when available as defense on demurrer. 
Grimball v. Mastin, 5538; Larkin v. Mead, 485. 

67. Answer, as evidence against co-defendant.—The unsworn answer of 
one defendant is not admissible as evidence against another; and 
admissions contained in the answer of the grantee, that the con- 
veyance was intended only as a mortgage to secure the repayment 
of borrowed money, can not be received as evidence against the 
grantor, or a subsequent assignee for the benefit of creditors, when 
the conveyance is assailed for fraud, on the ground that it was in- 
tended only as a mortgage. Danner Land & Lumber Co. v. Stone- 
wall Insurance Co., 184. 

68. Answer as cross-bill between co-defendants.—The answer of one de- 
fendant may be taken and considered as a cross-bill, as against 
the complainant in the original bill (Code, §§ 3801-02), but not as 
against another defendant, against whom it prays aflirmative re- 
lief; yet, if the complainant answers it as a cross-bill, without ob- 
jecting to the irregularity, all objection to it is thereby waived, and 
the irregularity is not available on error. Jones & DePras v. Rob- 
inson, 499. 

69. Hearing on bill and answer.—As against creditors of the husband 
existing at the time of the execution of a conveyance by him to his 
wife, the onus is on her to show the payment of a valuable consid- 
eration; but an indebtedness on his part, for moneys belonging to 
her statutory estate, by him received and converted, or appropri- 
ated to his own uses, is a valuable consideration ; and where such 
consideration is set up in an answer under oath to a bill for discov- 
ery, and in response to special interrogatories attached to the bill, 
and the hearing is on bill and answer only, the complainant is not 
entitled to a decree subjecting the lands to the satisfaction of his 
debt. Floyd v. Floyd, 358, : 

70. Re-exramination of witness.—It is irregular to re-examine a witness 
without an order of court, the granting of which is matter of dis- 
cretion with the chancellor; and if a deposition is thus taken with- 
out authority of an order, it is discretionary with the chancellor 
whether he will suppress the deposition or not; and the exercise 
of this discretion, in either case, is not revisable on error or ap- 
peal. Meyer Bros. v. Mitchell, 312. 

71. Remandment on reversal, for amendment.—When the chancellor 
overrules a demurrer to a bill, and this court, on appeal, reverses 
his judgment, a final decree will not be here rendered, but the 
cause will be remanded, in order that the complainant may 
have an opportunity to amend his bill, if he desires todo so. Jones 
v. MePhillips, 314. 

72. Revision of chancellor’s decision on evidence.—The chancellor’s de- 
cision on a disputed question of fact, as on the question of notice 
vel non, will not be disturbed by this court on appeal, unless the 
record clearly shows that it is wrong. Sawyers v. Baker, 461. 











638 . INDEX. 
CHANGE OF VENUE. 


1. Refusal of ; how revisable.—To enable this court to revise the refusal 
of an application for a change of venue in a criminal case (Sess. 
Acts 1884-85, p. 140), the point must be duly reserved by bill of 
exceptions, and a recital of an exception in the judgment-entry 
only is not sufficient. Jones v. The State, 98. 


CHARGE OF COURT TOJURY. 


1. Abstract charge ; presumption in favor of judqgment.—An abstract 
charge given, which asserts a correct legal proposition, will not 
work a reversal; and when the bill of exceptions does not purport 
to set out all the evidence, this court will presume, if necessary to 
support a charge given, that there was evidence justifying it. Lit- 
tleton v. Clayton, o7 1, 

ae Charge as to law ‘abhorring subte rfuge and ‘ rasion.’—As an abstract 
proposition, ‘‘the law abhors subterfuge, and despises mean 
dodges and evasion ;"’ but a charge, asserting the proposition, is 
not abstract, when the bill of exceptions states evidence showing 
conduct on the part of the defendant which may be thus char- 
acterized. [b. 571. 

3. Ambiguous charge, or charge requiring explanation.—A charge re- 
quested, which is ambiguous, or tends to confuse the jury, or re- 
quires explanation or qualification, is properly refused. Railroad 
Co. v. Bayliss, 430. 

4. Charge cautioning jury against prejudice or partiality, or using dis- 
respectful lanqguage.—W hile it is the duty of a juror to diseard all 
prejudice or partiality, and to render a conscientious verdict with- 
out regard to consequences; and while it may sometimes be 
proper, or even necessary, that the presiding judge should impress 
upon the jury the necessity of a fearless discharge of this duty ; vet 
a charge requested, assuming that they intend to disregard their 
oath and duty, or couched in language otherwise disrespectful to 
them, is properly refused. Jb. 430. 

. Giving charge as requested; rule as to error without injury not appli- 
cable.-—Charges asked, if in writing, ‘‘ must be given or refused in 
the terms in which they are written’? (Code, § 3109) ; and when a 
charge asked is improperly refused, the doctrine of error without 
injury can not be invoked, because the court had already given a 
charge asserting substantially the same legal proposition. Jb. 430. 

3. Charges asked and refused, but not shown to be in writing.—The re- 
fusal of charges asked, which are not shown to have been asked in 
writing, is not available on error. Aing v. The State, 94. 

. Charge misplacing burden of proof.—When the evidence is conflict- 
ing as to a material fact, a charge misplacing the burden of proof 
must work a reversal, without regard to the preponderance of the 
evidence. Spirav. Hornthall & Co., 137. 

. Charge objectionable for generality, or calculated to mislead jury. 
When a charge asserts a correct legal proposition, but is calculated 
to mislead the jury, or is objectionable for generality, neither the 
giving nor the refusal of it is an error which will work a reversal, 
since the party supposing himself injured by it may protect him- 
self by asking an explanatory or more specific charge. McK leroy 
v. The State, 95; also, Union Refining Co. v. Barton, 148 ; Tesney 
v. State, 33. 

. Charges requested, tending to mislead, or ignoring material facts.—A 
charge requested, which, when applied to the evidence, has a ten- 
dency to mislead the jury, or withdraws from their consideration 
any material fact which the evidence tends to establish, is prop- 
erly refused. Tesney v. The State, 33. 

10. General charge, invading province of jury.—What is a reasonable 
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time being a mixed question of law and fact, largely dependent on 
the particular facts of each case, must always be submitted to.the 
jury, under appropriate instructions ; and when the testimony is 
not clear, and free from conflict on material points, a general 
charge in favor of either party is an invasion of the province of the 
jury. Jnsurance Companies v. Felrath, 194. 

11. Same.—Where the plaintiff claims the money in controversy under 
a deed of gift from her husband, which is assailed on the ground 
of fraud in fact, the issue of fraud ve/ non is a question for the jury, 
and a general charge in favor of the defendant is an invasion of 
their province. Seals v. Holloway’s Adm’ r, 344. 

12. Province of court and jury, as to meaning of forged instrument. 
While it is the province and duty of the court to interpret and con- 

strue writings, and to instruct the jury as to their legal meaning 
and effect; vet the writing alleged to have been forged ‘being appa- 
rently signed G. W. MeGowe, which the indictment alleged meant 
and was intended for G. W. MeGoiwen, a charge instructing the 
jury that the order ‘‘purports to be signed by G. W. MeGowen”’ is 
an invasion of their province. Baysinger vr. The State, 63, 

3. General erceptir vn to charges given or refused.—A general exception 
to several charges given can not be sustained, unless each one of 
them is erroneous; nor can a general exception to the refusal of 
several charges asked be sustained, unless each one of them as- 
serts a correct legal proposition, which is applicable to the evi- 
dence. Bedwell v. Bedirell, 587. 


— 
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CODE OF ALABAMA. 


1. Statutes omitted from Code. Sawyers v. Baker, 381. 

2. § 164. Official bonds of county officers. State v. Flinn, 100, 

3. §410. Stub-book kept by tax-collector. Britton v. State, 202. 

4. § 434. Abstract-book kept by probate judge. Britton v. State, 202. 

5. §§ 652-54. Special and adjourned terms of Cireuit Courts. Martin 

v. State, 1. 

§ 768. Appointment of constable. Street vr. MeClerkin, 580. 

7. § 1500. Special exemption from road duty. Lewin v. State, 45. 

8. §§ 1699, 1700. Duties of railroad engineers, and liability of com- 
aye for injuries to persons or property. Railroad 
Co. v. Bayliss, 429; Railroad Co. v. Carloss, 443; 
Cleme nts r, Bativoed Co., 533. 

2121. Statute of frauds. Martin v. Blanchett, 288 ; Coleman & 

Carroll v. Hatcher & Brannon, 217. 

10. § 2158. Contracts made onSunday. Tampliny Still's Adm’r, 3874. 

11. §2185. Nakedtrusts. Gosson v. Ladd, 223; Webbr.Crawford, 440. 

12. § 2349. Grant of administration. Bareclift v. Treece, 528. 

138. § 2414. Revocation of letters of administration. Watson v. Glover, 

$23. 
14. § 2432. gg onnoage note, given for debt of estate. MeCalley 
Wilhurn & C On 547 } 
18. § 2568. Filing claims against insolvent estate. Cunningham v. 
Lindsay, : 10. 
16. §§ 2637-40. Foreign administrators. Barclift v. Treece, 528. 


-~ 
— 
man 


17. §2709. Contracts between husband wife. Harden v. Darwin & 
Pulley, 473. 
18. § 2711. Wife’s statutory estate; for what debts liable. Grantham 


v. Payne, 584. 
§§ 2715-16. Right of dower, as affected by separate estate. Lee v. 
Lee, 412. 
20. § 2831. Declaration and claim of exemption. Todd v. MeCra- 
vey, 4 $68, 


1 


_-~ 
~_ 
. 
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21. 


»» 


23. 


24. 
25 
26. 
7. 


28. 


§§ 2834, 2842. Claim of exemption; where filed. Todd v. McCra- 
rey, 468. 
§§ 2846-48. ——* exemptions. Anox vr. Wilson, 309; Wagnon 
Keenan, 519. 
§§ 2877-81. Rodeunstion of real estate. JIolden v. Rison & Co., 
515; Seals v. Pheiffer & Co., 278; Caldwell v. Smith, 
157. 
§ 2890. Who may sue as party rei ally interested. Jnsurance Com- 
panies v. Fe ‘Trath, 195, 
§ 2911. Discontinuance in action against several defendants. 
Slade v. Street, 76. : 
§ 2997. Plea of tender. Caldwell v. Smith, 157) 
§ 3018. Struck jury. Railroad Co. v. Thompson, 448. 
§ 3048. Certificate of register of land-oflice. Bonner v. Phillips, 
427. 
3058. Competency of party as witness, in actions by or against 
administrators. MeDonald v. Jacobs, 524. 
§ 3109. Charges to jury. Railroad Co. v. Bayliss, 429. 
§ 3121. Appeals from justice’s court. Littleton v. Clayton, 571. 


ma 


32. §§ 3124, 3129. Costs and damages. Baker v. Keith, 544. 


39. 
40. 


41. 
42. 
43. 


44. 
45. 
46. 
47. 
48. 
49. 
50. 
5 
52. 


53: 
54. 


— 


55. 
56. 


§ 3156. Amendment by striking out parties. Caldwell v. Smith, 
157. 

§ 3173. Failure to issue execution for ten years. Perkins, Living- 
ston & Post v. Brierfield Iron & Coal Co., 402. 

§ 3210. Lien of execution, and how continued. Jb. 403. 

§ 3219. Garnishment in pending action. Seals v. Holloway’s 
Adm’r, 344. ° 

§ 3240. Partial payment avoiding statute of limitations. Grimball 
v. Mastin, 554. 

§ $242. Fraud avoiding statute of limitations. Proskauer v. People’s 
Savings Bank, 257. 

§ 3286-7. Advancestomake crop. Hamilton v. Maas & Brother, 283. 

§ 3302. Summons to claimant, in garnishment case. Nat. Com. 

Bank v. Miller & Co., 168. 
§ 3341. Statutory claim suit. Graham v. Hughes, 590. 
§§ 3467-72. Landlord’s lien, and remedy by attachment. Hamilton 
v. Maas & Brother, 283; Gunter v. DuBose, 326; 
Thompson v. Powell, 391, 
§ 3647. Execution issued by justice of the peace, sent into another 
county. Street v. MeClerkin, 580. 
§ 3654. Certiorari to justice’s judgment. Grantham v. Payne, 584. 
§§ 3696-7. Forcible entry, and unlawful detainer. Littleton v. Clay- 
ton, 571; King v. Bolling, 594. 
§ 3705. Three ye: ars possession, as bar to such action. King v. 
Bolling, 594, 

§ 3735. Requiring bond of trustee. Jones v. McPhillips, 315. 

§ 3754. Partiestosuit on jointdemand. Fulghamv. Herstein, 496. 
§§ 3801-02. Answerascross-bill. Jones & De Pras v. Robinson, 499. 
§§ 3870-76. Summary execution on injunction bond. McCalley v. 

Wilburn & Co., 549. 
§§ 3882-86. Creditor’s bill for discovery, and relief against fraud. 
Floyd v. Floyd, 353; Seals v. Pheiffer & Co., 278. 
§ 3908. Personal decree on foreclosure of mortgage. McCall v. 
Rogers, 349. 
§ 3925. When appeal is returnable. Webb v. Robbins, 176. 
§ 3998. Warrant of arrest on verdict of coroner’s jury. Boynton 
v. State, 29. 
§ 4003. Inquest held by justice as coroner. Boynton v. State, 29. 
§ 4185. Bigamy. Parker v. State, 47. 


57. §§ 4207, 4209. Gaming. Chambers v. State, 80. 
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5%. § 4266. Embezzlement by tax-collector. Britton v. State, 202. 
59. § 4325. Enticing servant or apprentice. Driscol v. State, 84. 
60. § 4408. Malicious injury to animals. Busby v. State, 66. 

61. §4417. Trespass to realty. Pippen v. State, 81. 

62. § 4693. Justices sitting together. Boynton v. State, 29. 

63. § 4739. Organization of jury at special term. Martin v. State, 1. 
64. § 4874. Special venire in capital cases. Martin v. State, 1; De 
Arman v. State, 1; Jackson v. State, 18. 

65. §4881. Competency ofjuror. Jackson v. State, 18. 

66. §4900. Abusive words in extenuation. Prior rv. State, 56. 

67. Forms of indictments. Parker v. State, 47; Baysinger v. State, 63; 
Britton v. State, 202. 


COMMON CARRIERS. See Ratiroaps. 
CONCEALED WEAPONS. See Criminar Law, 13. 


CONFLICT OF LAWS. 


1. Exemption; by what law determined, and value in 1867.—As against 
the claims of creditors, the extent and amount of exemptions are 
to be determined by the law which was of force when their debts 
were created ; and under the laws which were of force prior to the 
19th February, 1867, a debt of money in the hands of a garnishee 
could not be claimed as exempt. Todd v. MeCravey’s Adm’r, 469. 

2. Foreign grant of administration.—lf the deceased plaintiff was in 
fact domiciled in another State at the time of his death, and letters 
of administration are there granted on his estate, the foreign ad- 
ministrator thereby acquires no title to the assets here, nor any 
right to revive and prosecute the suit, without a compliance with 
statutory provisions (Code, §§ 2637-40); and any arrangement be- 
tween him and the distributees, for the collection and distribution 
of the estate, can not bar the further prosecution of the action by 
the administrator appointed here.= Barelift v. Treece, 528. 


CONSTABLE. 


1. Sale by constable ; irregularities not rendering void.—A sale under 
execution by a special constable, whose appointment was unau- 
thorized (Code, § 768), is not void; and though it is irregular, if 
made in a precinct and county Other than that of the defendant’s 
residence (Code, § 3637), it is not void. Street v. MceClerkin, 580. 


CONSTITUTIONAL LAW. 


1. Dissolution of municipal corporation; effect on existing debts and 
liabilities. —The act of the General Assembly approved December 
11th, 1882, entitled ‘‘An act to vacate and annul the charter, and 
to dissolve the corporation of the city of Selma, and to provide for 
the application of the assets to the payment of the debts thereof ’”’ 
(Sess. Acts 1882-3, pp. 221-32), operated a dissolution of said 
municipal corporation, and withdrew from it all governmental 
power, except so far as the continued exercise of such power was 
thereby specially authorized; but, as to the debts and liabilities 
then existing against said corporation, said act was without any 
legal operation whatever, their obligation being neither extin- 

“ guished nor lessened thereby. Amy & Co. v. Selma, 103. 

2. Same ; appointment of trustees for administration of assets, with 
power to file bill in equity.—Said act is not objectionable, in author- 
izing the appointment of commissioners by the governor, and con- 
ferring on them power to take charge of and collect the assets of 
the dissolved corporation, and apply them as by law required; 
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nor in authorizing said commissioners to file a bill in the City Court 
of Selma, for the instructions and protection of said court in the 
performance and discharge of their duties; norin conferring juris- 
diction of the case on that court, nor in the mode of procedure 
prescribed. Jb. 108. 


3. Same; effect of act in tuking govern: nial power from people.—Said 


act does not contemplate a deprivation, permanent or temporary, 
of the people residing within the territorial limits of said corpora- 
tion, of the power of local government as they had been accus- 
tomed to exercise it, nor a suspension or cessation of such govern- 
ment for any appreciable period of time; but, on the contrary, 
plainly contemplates the creation of another municipal corpora- 
tion, to which substantially the same people and the same territory 
would be subject. Jb. 103. 


4. Same; subs quent act ereating new corporation as successor.—The 


° 


~ 


nm 


°°. 


subsequent act approved February 17th, 1885, entitled *‘An act to 
incorporate the inhabitants and territory formerly embraced within 
the corporate limits of the municipal corporation (since dissolved) 
styled the City of Selma, and to establish a local goverrment 
therefor ’’ (Sess. Acts ISS2-3, pp. 396-452 ,isan execution of the 
intent manifested by said prior act, and a re-organization of the 
same corporators and substantially the same territory ; and said 
neW corporation, as the successor of the old, is bound to the pay- 
ment of its debts, and the satisfaction of its liabilities. Jb. 104. 

Former jeopardy.—When a judgment of conviction in a criminal 
case has been arrested, set aside, or reversed on error or appeal, 
at the instance of the defendant, it can not be pleaded in bar of 
another prosecution for the same offense, such action on his part 
being regarded as an express waiver of his constitutional privilege 
not to be placed in jeopardy a second time. Morrisette v. State, 71. 

General Assembly; li ngth of session under constitutional provisions. 
The constitutional provision limiting the sessions of the General 
Assembly to fifty days (Art. IV, §5) has been construed by sue- 
cessive legislatures to mean fifty legislative working days, exelud- 
ing Sundays and other days on which, by concurrent resolution, 
the two houses do not sit; and the court adopts this construction. 
Moog v. Randolph, 597; Sayre v. Pollard, G08. 

Judicial notice of legislative journals.—The courts take judicial no- 
tice of the journals kept by the two houses of the General Assem- 
bly, and are authorized to seach them for the purpose of ascer- 
taining whether a particular statute, included in the printed 
volume published by authority, was enacted in accordance with 
the forms prescribed by constitutional provision. Jb. 597, 608. 

Variance between approved (or enrolled) and original bill.—A mate- 
rial variance, in substance and legal effect, between the enrolled 
bill which was signed by the governor, and the bill which actually 
passed the General Assembly, as shown by the journals of the 
two houses, is fatal to the validity of the enactment as a law. 
Tb. 597, 608. ; 

Same; Revenue Law of Feb. 23d, 1883.—The revenue law approved 
February 23d, 1883, as signed by the governor, imposed a tax on 

‘ail money loaned and solvent credits, or credits of value’’ (Sess. 
Acts 1882- -3, p. 71, §5, subd. 7), without any deduction of the tax- 
payer’s indebtedness, while the bill which actually passed the 
two houses of the General Assembly, as shown by their journals, 
contained a clause expressly authorizing such deduction, and taxing 
the surplus only; and this variance destroys the validity of hy 
entire enactment. (Srone,J., doubting.) Moog v. ‘pee 


10. Same.—In the act providing for the assessment and collection a 





taxes, and defining the duties of the officers engaged in the assess- 
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ment and collection, approved February 23d, 1883, the 57th sec- 
tion, as approved by the governor, require the tax-collector to give 
notice of his appointments in each precinct, by publication in a 
newspaper, ‘‘or by bills posted at five or more public places,” 
while said section of the bill passed by the General Assembly, as 
shown by the journals of the two houses, required notice by pub- 
lication Stand by bills posted,’ &c.; and this variance destroys 
the validity of the entire enactment. (Stone, J., doubting.) 
Sayre v. Pollard, 608. 
CONTINUANCE. 

1. Application for continuance, and admission as to testimony of absent 
witness; what is revisable.—Applications for a continuance, or re- 
quiring an admission as to the alleged testimony of an absent wit- 
ness, are addressed to the discretion of the trial court, and its 
action is not revisable on error or appeal. De Arman v. The 
State, 10. 

2. Equitable relief against judgment at law; refusal of continuance on 
account of sickness. —An application for a continuance is addressed 
to the discretion of the primary court, and its refusal is neither re- 
visable on error or appeal, nor ground for equitable relief against 
the judgment; consequently, the defendant can not obtain equi- 
table relief against the judgment on the ground that he was pre- 
vented by sickness from attending and making defense at the trial 
term, when it appears that his attorney asked a continuance on 
that ground, and the court refused it. Campbell v. White, 397. 


CONTRACTS. 


1. Distinction between express and implied contracts..—Express and 
implied contracts are alike founded on the actual agreement of the 
parties, and the only distinction between them lies in the mode of 
proof. City Council v. Water Works Co., 248. 

Contract with corporation for supplying water for use against fire. 
Plaintiff having undertaken, by special contract. to supply defend - 
ant, a municipal corporation, through fire-plugs, or hydrants, with 
water for use in the extinguishment of fires, for which defendant 
agreed to pay a specified price per year, in monthly installments, 
for each hydrant; a recovery may be had for the agreed price, 
whether any water was actually used by the defendant or not, if 
plaintiff kept on hand water of suitable quality, and in quantity 
suflicient for the prescribed uses. Jb. 248. 

3. Same; use of water after termination of contract.—If the defendant 
continued, after the termination of such special contract, to use 
the water in the same manner, and for the same purposes as be- 
fore, without giving notice of an intention not to submit to the 
same terms and conditions, the law would imply a promise to pay 
the same price fixed by the special contract; and a resolution 
adopted by the defendant, a copy of which was served on the 
plaintiff, neither admitting nor denying the special contract, but 
objecting to the quality and quantity of the water furnished, and 
declaring that nothing would be paid for the water used until these 
defects were remedied, does not rebut this implication, when it ap- 
pears that the defendant continued to use the water as before. 
Tb. 248. 

4. Promise to one person, for benefit of another..—When a person has in 
his hands money belonging to another, or owes him a debt pre- 
viously contracted, a request by the creditor that he will pay the 
money, or any part of it, toa third person to whom he is indebted, 
or a written order to that effect, without any present valuable con: 


» 
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sideration, does not change the ownership of the debt or money, 

and will not support an action by such third person to recover it; 

but, where the purchaser of goods agrees, at the time of the sale, 
to pay the purchase-money by satisfying debts due from the ven- 
dor to third persons, the promise enures to the benefit of those 
third persons, is supported by a valuable consideration which takes 
the case out of the statute of frauds, and may be enforced by them 
by action in their own name; and a creditor of the vendor can 
not, by garnishment sued out before their acceptance of the 
promise, intercept the money as belonging to their debtor. Cole- 
man & Carroll v. Hatcher & Brannon, 217. 

Contract for performance of personal services ; discharge before expi- 
ration of term; offer of continued employment at less wages.—When 
a person is employed for a specified term, at stipulated monthly 

wages, and is discharged before the expiration of the term, his ac- 
ceptance of continued service at less w ages would be,a modifica- 
tion of the original contract, and an ab: indonment of any claim to 
more ; consequently, his rejection of the offer neither prejudices 
his right of action, nor reduces the amount of his recovery. Peo- 
ple’s Co-operative Association v. Lloyd, 387 
6. Contract between manufacturing compan y and agent for sale of goods, 
construed; rights and duties of respective parties. —Unider an execu- 
tory contract between a private corporation, engaged in the busi- 
ness of refining cotton-seed oil at Montgomery, Alabama, and an 
agent employed to introduce and establish a market for the sale of 
its oils in Georgia; by which it was stipulated that, for three 
years, the agent was to have the sole right of selling the company’s 
oils in Georgia, through himself and his sub-agents, was to pay 
the expenses of himself and his agents, was to receive as compen- 
sation ten per cent. of the amount of his sales, and was to be sub- 
ject to the orders of the company; he/d, that the company was 
necessarily bound, in the exercise of good faith in carrying out 
the objects and purposes of the contract, to furnish the oils with 
which to fill the agent’s contracts; that its orders, to which the 
agent was subject, related to the matter of making sales, the mode 
and manner of delivery and payment, and the price to be charged 
for the oils; that these orders were to be given in good faith, in 
honest promotion of the common undertaking; and that, in regu- 
lating the price, the company was neither required to sell its oils 
at a loss, nor authorized to raise the price above a fairly remunera- 
tive profit, which would defeat or substantially hinder sales, in 
order to get rid of the agency. Union Refining Co. v. Barton, 148. 
7. Same ; subsequent order as to sales for cash or on ail, —A letter 
written by the company to the agent, a few months after the in- 
ception of the contract, saying, ‘“‘In all cases, have buyers remit 
by post-office order, if possible, on delivery, as we prefer it in all 
cases, and do not mention thirty days acceptance, except in ex- 
treme cases, and be sure they are all good men,’’—is not a modifi- 
cation of the contract, but a’ reasonable order, to which the agent 
was bound to conform in making future sales; arid it authorized 
him to sell on thirty days time, only when such indulgence was 
necessary to effect a sale, and only to solvent purchasers. Th. 148. 
8. Same; revocation of license to sell’ on credit.—The agent objecting 
to this restriction, as not authorized by the contract, and replying 
that he did not guaranty any sales made on credit; a letter then 
written to him by the company, saying, “‘ Henceforth you are not 
authorized to sell bills that you do not guaranty,’’ is a revocation 
of the former license to sell on thirty days time to solvent pur- 
chasers, and takes away the agent’s right to sell on credit without 
becoming himself the guarantor of the bills. Ib. 14 
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9. Sunday contracts; loan or deposit of money.—A loan of money on 
Sunday is void as a contract, unless brought within some one of 
the statutory exceptions (Code, § 2138); but, when money is de- 
posited on that day, not for use, but for safe-keeping, the liability 
of the person receiving it dates only from his subsequent conver- 
sion, or his failure or refusal to return it on demand; and the de- 
positor may waive the tort, and maintain an action for money had 
and received, although the deposit was made on Sunday. Tamp- 
lin v. Still’s Adm’r, 374. 

10. Rafile, or lottery; when winner may recover from bailee.—The winner 
at a raffle can not maintain an action against the person who has 
the possession of the article, until there has been a constructive 
delivery to him, by which the legal title would be vested, and all 
inquiry into the illegality of the transaction would be precluded ; 
but, if the defendant, holding possession as bailee for the winner, 
denies plaintiffs right to recover because he does not produce the 
winning ticket, plaintiff is entitled to recover on proof of the loss 
of the ticket and his ownership of it. Aoppersmith v. Nassano, 385. 

11. Subsequent promise to pay debt already barred.—A debt which is 
barred by the statute of limitations, is a sufficient consideration to 
support a subsequent promise to pay it, if such promise is ex- 
pressed as required by the statute; and a debt of the ancestor, 
which is a charge on his lands, though barred by the statute of 
limitations, will support a subsequent promise to pay by the heirs 
or devisees. Grimball v. Mastin, 553. 


CORONER. 


1. Warrant of arrest, founded on coroner’s inquest; justice of the peace 
acting as coroner.—A Warrant of arrest may be issued on the ver- 
dict of a coroner’s jury (Code, § 3998), and a justice of the peace 
may act as coroner when that officer ‘‘is absent from the county, 
or unable to act’? (Jb. § 4003) ; and when an inquest is held by a 
justice as coroner, a warrant of arrest founded on the verdict will 
support the jurisdiction of a committing magistrate, when collat- 
erally assailed, no objection having been raised to the proceedings 
by motion to quash or otherwise, although it is not affirmatively 
shown that the coroner was absent, or unable to act. Boynton v. 
The State, 29. 


CORPORATION. 


1. Dissolution of municipal corporation; effect on existing debts and lia- 
Lilities.—The act of the General Assembly approved December 
llth, 1882, entitled ‘An act to vacate and annul the charter, and 
to dissolve the corporation of the city of Selma, and to provide for 
the application of the assets to the payment of the debts thereof”’ 
(Sess. Acts 1882-3, pp. 221-32), operated a dissolution of said mu- 
nicipal corporation, and withdrew from it all governmental power, 
except so far as the continued exercise of such power was thereby 
specially authorized; but, as to the debts and liabilities then ex- 
isting against said corporation, said act was without any legal 
operation whatever, their obligation being neither extinguished 
nor lessened thereby. Amy & Co. v. Selma, 108. 

ame ; appointment of trustees for administration of assets, with 
power to file bill in equity. —Said act is not objectionable, in author- 
izing the appointment’of commissioners by the governor, and con- 
ferring on them the power to take charge of and collect the assets 
of the dissolved corporation, and apply them as by law required ; 
nor in authorizing said commissioners to file a bill in equity in the 
City Court of Selma, for the instructions and protection of said 
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court in the performance and discharge of their duties; nor in 
conferring jurisdiction of the case on that court, nor in the mode 
of procedure prescribed. Tb. 103. 

3. Same; effect of act in taking governmental power from people.—Said 
act does not contemplate a deprivation, permanent or temporary, 
of the people residing within the territorial limits of said corpora- 
tion, of the power of local government as they had been accus- 
tomed to exercise it, nor a suspension or cessation of such govern- 
ment for any appreciable period of time: but, on the contrary, 
plainly contemplates the creation of another municipal corporation, 
to which substantially the same people and the same territory 
would be subject. J. 103, 

. Same; subsequent act creating new corporation as successor.—The 
subsequent act approved February 17th, 1883, entitled ‘‘An act to 
incorporate the inhabitants and territory formerly embraced with- 
in the corporate limits of the municipal corporation (since dis- 
solved) styled the City of Selma, and to establish a local govern- 
ment therefor’ (Sess. Acts 1882-3, pp. 396-432), is an execution 
of the intent manifested by said prior act, and a re-organization of 
the same corporators and substantially the same territory ; and 
said new corporation, as the successor of the old, is bound to the 
payment of its debts, and the satisfaction of its liabilities. J. 103. 

Same; parties to bill.—The new corporation being bound to pay the 
debts and liabilities of its predecessor, it is a necessary party to a 
bill filed by the statutory commissioners under the provisions of 
said prior act under which they were appointed. Jb. 102. 

6. Same; action against new corporation, on judgment against predeces- 
sor.—An action at law may be maintained against said new cor- 
poration, as the successor of the former, on a judgment recovered 
against the former before dissolution. Jb. 100. 


_ 


vr 


COSTS. 





1. In actions for torts, and appeals from magistrates.—In an action to 
recover damages for a tort, if the plaintiff does not recover more 
than twenty dollars, he can recover no more costs than damages, 
in the absence of a certificate by the presiding judge that he ought 
to have recovered more (Code, § 3129); but this provision does 
not apply to actions commenced in a justice’s court, and removed 
by appeal or certiorari into the Circuit Court, as to which special 
provision is made for the taxation or apportionment of the costs 
(Code, § 3124). Baker v. Keith, 544. 


COURT, CIRCUIT. 


1. Special and adjourned terms; order setting day for trial_—Where the 
record shows that the trial was had at an extra term of the court, 
which was calied and held in strict conformity with the statutory 
provisions regulating both special and adjourned terms (Code, 
§§ 652, 654; Sess. Acts 1874-5, p. 201; Jb. 1875-76, p. 210), and on 
the day specified in the orders calling said extra term; it is no 
objection to the regularity of the proceedings, that the order fixing 
the day for trial was made on the day before the final adjournment 
of the regular term, while the order for the adjourned term was 
not made until the next day, and just before the adjournment ; nor 
is it necessary that an order should be made at said extra term, 
setting a day for the trial. Martin v. The State, 1. . 


COURT, PROBATE. 


1. Jurisdiction, in matter of probate of wills. Acklen v. Goodman, 521. 
2. Same, in grant of administration. Barclift v. Treece, 528. 
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COURT, SUPREME. 


lL. Conelusiveness of decision on lower court.—A decision of the Su- 
preme Court, duly entered of record, and properly certified to the 
court from which the appeal was taken, is conclusive on that court, 
and can not be there assailed on account of errors or defects which 
do not render it void on its face; the only remedy being by peti- 
tion, or other appropriate proceeding, in the Supreme Court. Don- 
nell v. ITamilton, G10. 

2, Power over judgment after expiration of term.—The Supreme Court 
can not set aside a judgment or decree rendered by it, after the ex- 
piration of the term at which it was rendered, unless the same is 
void on its face. Ib. 610, 

3. Special court. —When two of the justices of the Supreme Court are 
disqualified to sit in a cause, the parties may consent, by agree- 
ment entered of record, that the case shall be submitted to the 
decision of the remaining justice, and that his decision shall be 
entered up as the decision of the court; or that two attorneys of 
the court, named in the agreement, shall be associated with him, 
and that the decision of the three, or a majority of them, shall be 
entered up as the judgment of the court; and if one of the attor- 
neys so selected dies before judgment is rendered, the decision of 
the justice and the surviving attorney, afterwards rendered, and 
regularly entered up as the judgment of the Supreme Court, is 
valid and binding on the parties, and can neither be assailed in 
the court below, to which the cause is remanded by judgment and 
certificate regular on their face, nor in the Supreme Court after 
the expiration of the term at which it is regularly entered. 
Tb. 610, 


CRIMINAL LAW. 
Arrest, AND Bain: PRELIMINARY EXAMINATION. 


1. Warrant of arrest, Founded on coroner's inque st; justice of the peace 
acting as coroner—A warrant of arrest may be issued on the ver- 
dict of a eoroner’s jury (Code, § 3998), and a justice of the peace 
may act as coroner when that officer “is absent from the county, 
or unable to act’ (Jb. § 4008); and when an inquest is held by a 
justice as coroner, a warrant of arrest founded on the verdict will 
support the jurisdiction of a committing magistrate, when collat- 
erly assailed, no objection having been raised to the proceedings 
by motion to quash or otherwise, although it is not affirmatively 
shown that the coroner was absent, or unable to act. Boynton v. 
The State, 29. 

Procee dings of justices on preliminary inv stigation, when acting out- 
side of beat, or one is incompetent to sit.—When a justice of the 
peace issues a warrant of arrest, returnable before himself, he may 
associate with him, on the trial of the preliminary investigation, 
‘one or more magistrates of equal grade’? (Code, § 4693) ; and it is 
no objection to the validity of their proceedings when thus sitting, 
that the associate justices are acting outside of their respective 
beats or precincts; nor are their proceedings void, because one of 
the associates Was incompetent to sit. Jb. 29. ‘ 

3. Jurisdiction of justice of the peace, in criminal cases.—While a justice 

of the peace is sitting for the trial of a case on its merits, whether 
civil or criminal, it may be that his court is one of limited or infe- 
rior jurisdiction, and that nothing will be intended to be within its 
jurisdiction except what affirmatively appears from the papers and 
proceedings in the eause; but, when the justice is sitting as an 
examining court, on the preliminary investigation of a criminal 
charge, this principle does not apply, and it is not necessary that 
his authority to act should aflirmatively appear on the face of the 


» 
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proceedings, in order to support their validity when collaterally 

assailed. Jb. 2%. ; 
4. Application for bail or discharge on habeas corpus; burden of proof. 

On an application for a discharge or bail by a person who is in 

confinement under an indictment for murder, he is presumed to be 

guilty of murder in the first degree, unless that presumption is 

overcome by the evidence adduced ; and the indictment being pro- 

duced, the defendant must take the initiative, and rebut the pre- 

sumption arising therefrom. Ex parte Rhear, 92. 


ASSAULT. 


or 


. Assault with intent to murder; constituents of offense; presumption 
of malice, from use of deadly weapon.—Every assault with intent 
to kill is not necessarily an assault with intent to murder; there 
must be malice in the attempt. But, when the assault is made 
with a deadly weapon, in sufficient proximity to inflict a deadly 
wound, the law implies malice from the use of such weapon, and 
casts on the defendant the onus of proving that the assault was in 
self-defense, or that the killing, if consummated, would not have 
been murder; unless these defensive facts are shown by the testi- 
mony which proves the assault. Williams v. The State, 53. 

. Election.—In a prosecution for an assault with intent to murder, if 
the testimony of the prosecutor shows two distinct assaults upon 
him by the defendant, each being an attempt to shoot him with a 
gun within shooting distance, and the interval between the two 
being too great to constitute them parts of one and the same 
transaction, the prosecution should be required to elect between 
the two offenses. Jb. 53. 


as 


a 


BiGamy. 


~I 


. Sufficiency of indictment.—An indictment for bigamy must aver that 
the second marriage was unlawful, and it is not sufficient to aver 
that the defendant, ‘‘ having a former wife living, married A. B.’’ 
Parker v. The State, 47. 

. Proof of former marriage.—In a prosecution for bigamy (Code, 
§ 4185), the fact of a former marriage, valid by the laws of the 
country in which it was contracted, must be proved by competent 
evidence, and beyond a reasonable doubt; but it may be proved 
by the admissions or confessions of the defendant, in the absence 
of any evidence of statutory regulations on the subject, without 
the production of a record, or the testimony of a person who was 
present, the sufficiency of such admissions or confessions being 
a question for the determination of the jury. Jb. 47. 

9. Proof that former wife (or husband) was still living.—The prosecu- 
tion must prove, also, that the former wife (or husband) was living 
at the time the second marriage was contracted; but this may be 

roved by circumstantial evidence, and positive eyidence is not 
indispensable. Jb. 47. 
10. Same; presumption as to continuance of life, or death from absence 
for five years.—When the prosecution has proved that the former 
wife (or husband) was alive at a specified time before the second 
marriage, a presumption arises in favor of the continuance of life, 
and it is then incumbent on the defendant to prove death, ora 
continuous absence for the period prescribed by the statute (Code, 

§ 4186); and if he left his wife in the State in which they were 

married, her continued residence there is not absence within the 

meaning of the statute. Jb. 47. 


2) 
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BURGLARY. 


11. Breaking and entering corn-crib; proof of value of corn, and charge 


as to.—That the use of corn as food for horses and mules consti- 
tutes value, is a fact which all men are presumed to know; and 
the court may charge the jury, that they may conclude the corn 
was valuable, if the proof shows that it was used to feed horses or 
mules; and circumstantial proof being sufficient, if strong and 
convincing to the satisfaction of the jury, may refuse to instruct 
them that the fact that the corn had value must ‘‘be positively 
proved by the evidence.”?” Miller v. The State, 41. 


12. Same; breaking and entering, as elements of offense.—The corn hav- 


ing been abstracted from the crib by the defendant, by thrusting 
his arm through an opening between the chinks, if he made or 
enlarged the opening for the purpose, this would constitute a suf- 
ficient breaking as an element of burglary; but, if the opening was 
neither made nor enlarged by him, though he thrust in his arm 
and took out the corn, and might thereby be guilty of larceny, he 
would not be guilty of burglary. Jb. 47. 


CARRYING CONCEALED WEAPONS. 


Charge as to evidence for consideration of jury.—Under an indict- 
ment for carrying concealed weapons (Code, § 4109), the witnesses 
for the prosecution testifying that they saw the defendant with a 
pistol in his hand, presenting it at another person, but did not see 
how or whence he procured it, although they had been working 
with him for several hours; while the defendant himself stated to 
the jury that it was placed on a car which he was using, by a 
friend, who informed him of threats made by the person with 
whom he had the difficulty, and was picked up from the car at the 
moment; a charge requested, asserting that the jury, ‘‘in deter- 
mining whether the detendant got the pistol from his person or else- 
where, can take into consideration his surroundings,’’ is correct, 
and its refusal is error. Alsop v. The State, 87. 


EMBEZZLEMENT. 


14. By tax-collector ; statutory provisions construed as to elements of 


offense.—The failure ‘‘to make returns and forward the tax-money 
in his hands, from time to time, to the proper authorities, as pro- 
vided by law,’’ as these words are used in the statute (Code, 
§ 4266), ‘‘comprises the duty of making monthly reports of col- 
lections, and monthly payments of taxes collected, both State and 
county, in the manner, and at the times specified in sections 
417-18;’’ and this is made a felony, without regard to the amount 
of default, although the failure to make a final settlement, on or 
before the first day of May in each year, is only a misdemeanor 
under section 4265. Britton v. The State, 202. 


15. Averment as to amount embezzled.—An indictment against a tax- 


collector for the embezzlement of public funds, in failing to make 
returns, and forward the tax-money in his hands, from time to 
time, to the proper authorities, as provided by law (Code, § 4266), 
must allege some particular sum, or amount, as to which the 
offense is charged ; but it is sufficient to allege that it is ‘‘ about ”’ 
a named sum, and it is not necessary to prove the precise sum 
specified. Jb. 202. 


16. Averment of collection, or possession; liability for act of agent.—To 





be sufficient as a charge of felony, the indictment must allege, 
also, that the money was ‘‘at the time’’ in the hands of the tax- 
collector; since, if collected by a deputy, though the principal 
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might be liable civilly, he would not be liable criminally, unless 
the money came to his actual possession. Jb. 202. 

17. Averment negativing *‘good cause”’ or excuse.—The existence of any 
good cause or excuse for the alleged failure or default is defensive 
matter only, and it is not necessary that the indictment shall neg- 
ative it by averment. Jb. 202. 

18. ** Abstract-book,”’ and **stub-Look ;"’ admissibility as evidence.—The 
**abstract-book ’’ of property and polls assessed, which the pro- 
bate judge is required to make and file with the tax-collector 
(Code, § 434), is admissible evidence against the collector, when 
properly identified; and the ‘* stub-book,’’ required to be kept by 
the collector himself (Code, § 410), is also competent evidence 
against him, as an admission of a most solemn character. Jb. 202. 

19. Judgment in civil suit; admissibility as evidence in criminal prose- 
cution.—A judgment recovered against a defaulting tax-collector 
and his sureties, in a civil action at the suit of the county, is not 
competent evidence against him in a subsequent criminal prosecu- 
tion for the default. 7b. 202. 

20. Criminal intent as element of offense.—Since a criminal intent, or 
animus furandi, is a necessary element of the crime of larceny, a 
person can not be convicted of larceny (or embezzlement), if he 
takes the property of another under the honest belief that it is his 
own; but ‘‘an impression that he had a claim or property in it,”’ 
is not the equivalent of an honest belief, and does not negative a 
criminal intent. Morrisette v. The State, 71. 


ENticinG Minor, OR APPRENTICE. 


21. Constituents of offense.—Under the statute amending section 4325 of 
the Code, ‘and providing, among other things, that any person 
‘‘who knowingly interferes with, hires, employs, entices away, or 
induces any minor to leave the service of any person to whom 
that service is lawfully due,”’ &c., is guilty of a misdemeanor; a 
conviction can not be had against a father, who, having hired his 
minor son to another. person for a specified term, induces his son 
to leave the service before the expiration of the term. (Srone, C. 
J., doubting.) Driscol v. The State, 84. 


EVIDENCE. 

22. Confession, or admission implied from silence.—The statement of the 

justice of the peace befure whom the preliminary examination of 
the defendant was had, testifying as a witness on the trial, ‘‘ that 
he explained the charge to the defendant, and asked him if he 
desired to make a statement; that, after defendant made his state- 
ment, witness told him his own statement would convict him, and 
defendant made no reply,’*—is not a confession, or admission im- 
plied from silence, and Is not compute evidence against the de- 
fendant. Wearer v. The State, 26. 

23. Charges as to measure of proof.—In criminal cases, while absolute 
or mathematical certainty is not required, to authorize a convic- 
tion, the evidence must produce a conviction of the truth of the 
charge with that degree of certainty on which the mind reposes 
with satisfaction ; and while “reasonable doubt,”’ and ‘‘moral cer- 
tainty,’’ as used in this connection, are correct expressions, “itis 
possible,”’ or ‘‘it may be,’’ or ‘‘ perhaps’”’ the defendant is not 
guilty, as used in charges requested, imply only a possible or 
imaginary doubt, and the ¢ harges are properly refused. McKleroy 

The State, 95. 

24. Charges as to reasonable doubt, and probability of innocence.—A 

charge asserting that ‘‘ reasonable doubt, and to a moral certainty, 
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does not mean to an absolute or mathematical certainty, but 
means an actual and substantial doubt growing up out of the evi- 
dence ;’? and that a ‘* probability of the defendant’s innocence 
means more than a possibility that he is not or may not be guilty,’’ 
is free from error. Martin v. The State, 1. 

25. Proof of foot-prints.—A witness who measured tracks found at the 
place where the offense was committed, and compared them with 
tracks made bv the defendant on the next day, may state that they 
‘corresponded ;’’ but he can not be asked whether a particular 
shoe, which he had seen on defendant’s foot, ‘‘would have made’’ 
such a track as that found at the place. Busby v. The State, 66. 

26. Proof of character.—As tending to show the character of the de- 
ceased as a turbulent and violent man, a witness may be asked if 
he had not heard that the deceased, a short time before he was 
killed, had ‘* had several rows and shooting scrapes in another 
county.”’ Tesney v. The State, 33. 

27. Same.—A witness for the defense having testified to the general 
character of the deceased as a turbulent, violent, and dangerous 
man, he may be asked, on cross-examination. ‘‘if he had not 
heard some say that he was a kind and obliging man and a good 
neighbor ;"? but not, ‘tif he had not heard men in his neighbor- 
hood say he was a kind neighbor;’’ nor, ‘‘if he had not heard 
some good reports about him;’’ the second question being too 
narrow and restricted, and the third too general. Jackson v. The 
State, 18. 

28. As to presumption arising from failure to adduce evidence, or to call 
witness. —No presumption arises, unfavorable to the prosecution 
in a criminal case, from the failure to examine all the witnesses to 
the transaction, or every person to whom a dying declaration was 
made. Jb. 18. 

29, Judgment in civil suit; admisibility as evidence in criminal prosecu- 
tion. —A judgment recovered against a defaulting tax-collector and 
his sureties, in a civil action at the suit of the county, is not com- 
petent evidence against him in a subsequent criminal prosecution 
for the default. Britton v. The State, 202. 


FALse PRETENSES. 


30. Offer to refund.—Under an indictment for obtaining money under 
false pretenses (Code, § 4370), evidence of the fact that the de- 
fendant offered, two or three weeks after the money was obtained, 
to refund it with interest, is not relevant or competent evidence 
for the defense. Carlisle v. The State, 71. 

31. Plea of former conriction.—An indictment for the forgery of a 
written order for money, and for uttering such order as true, know- 
ing it to be forged, and an indictment for obtaining money on such 
order by falsely pretending that it was written by the person 
Whose signature to it was forged, on their face charge separate and 
distinct offenses; and a plea of former conviction under the first, 
setting out the indictment and the verdict of the jury, and averring 
that the offense charged in the second ‘tis based upon, and is of 
the same transaction as alleged in the first indictment,’’ without 
more, dovs not show the identity of the two charges as one offense. 
Baysinger v. The Siate, 60. 


ForGERY. 

32. Forged instrument; sufficiency to support indictment, with averment 
of extrinsic facts.—An order written dimly in pencil, asking the 
person to whom it was addressed to send by the bearer, who was 
the defendant, ‘‘8450 cents,’’ and signed by a name which appears 
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to be G. W. McGowe, has the capacity to deceive, and is sufficient 
to support an indictment for forgery, with the additional averments 
that the amount called for was intended for four dollars and fifty 
cents, and that the name signed toit meant G. W. MeGowen. Bay- 
singer v. The State, 63. 

33. Declarations of defendant, when delivering forged instrument.—The 
declarations of the defendant on delivering the order to the person 
to whom it was addressed, that it was written by MecGowen, are 
admissible as evidence against him, as a part of the res gest con- 
nected with the act of utterance, and as supporting the averment 
of the indictment that the name signed to the order meant McGowen. 
Tb. 63. 

34. Province of court and jury, as to meaning of forged instrument. 
While it is the province and duty of the court to interpret and con- 
strue writings, and to instruct the jury as to their legal meaning 
and effect; yet the writing alleged to have been forged being appa- 
rently signed G. W. MeGowe, which the indictment alleged meant 
and was intended for G. W. MeGowen, a charge instructing the 
jury that the order ‘‘purports to be signed by G. W. MeGowen’’ is 
an invasion of their province. Jb. 63. 

. Forgery of an order for money, or uttering forged order as true, and 
obtaining money by false pretenses on such order.—An indictment for 
the forgery of a written order for money, and for uttering such 
order as true knowing it to be forged, and an indictment for obtain- 
ing money on such order by falsely pretending that it was written 
by the person whose signature to it was forged, on their face charge 
separate and distinct offenses; and a plea of former conviction 
under the first, setting out the indictment and the verdict of the 
jury, and averring that the offense charged in the second ‘‘is based 
upon, and is of the same transaction as alleged in the first’ indict- 
ment,’’ without more, does not show the identity of the two charges 
as one offense. Baysinger v. The State, 60. 


35 


i] 


36. Relevancy of evidence as to amount due to defendant by drawer af 


forged order.—Under an indictment for forgery in falsely altering 
and raising an order for merchandise, evidence of the fact that, at 
the time the order was given, the drawer owed the defendant 
more than the sum specified in the ordev, is not relevant or admis- 
sible for any purpose. Bush v. The State, 83. 


GAMING. 


37. Playing at cards, and betting; variance.—Under an indictment for 
betting at a game of cards (Code, § 4209), a conviction can not be 
had on proot of playing only (§ 4207), the two offenses being sep- 
arate and distinct. Chambers v. The State, 80. 


Homicipe. 


38. Murder and manslaughter.—To reduce a homicide from murder to 
manslaughter, the killing must not only have been perpetrated 
without malice, express or implied, but must also have been done 
in a sudden heat of passion, upon reasonable provocation, or in 
mutual combat. Prior v. The State, 56. 

39. Former difficulty, as part of res gestee.—When it appears that the de- 

’ ceased was killed in a rencounter with the defendant, caused by 
the latter’s interference in another difficulty, immediately pre- 
ceding it, between the deceased and a third person, whose quarrel 
the defendant espoused, the two difficulties constituting but one 
continuous transaction, it is competent for the prosecution to prove 
the former difficulty, as explanatory of the homicide. J 6. 56. 
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40. Self-defense; charges asked, ignoring inquiry as to who brought on the 
difficulty.—On a trial for murder, charges asked as to the doctrine 
ot self-defense, ignoring all inquiry as to who was in fault in 
bringing on the difficulty, are properly refused. Jb. 56. 

41. Same; charge asked, ignoring apprehension of imminent danger. 
Charges asked, asserting the deliani*s right to kill, ‘‘ if the de- 
ceased attacked him with a knife, and was cutting at him;’’ or, 
‘*if the deceased had him down, and had his knife in his hand,’’ 
but ignoring the question of a reasonable apprehension of real or 
apparent danger to life or limb, are properly refused. Jb. 56. 

42. Abusive language at time of difiiculty.—As to abusive language used 
by a person assaulted or beaten, at or near the time of the diffi- 
culty, which may be good ‘in extenuation or justification as the 
jury may determine ’’ (Code, § 4900), the statute applies only to 
prosecutions for assault, assault and battery, and affray. Ib. 56. 

43. Self-defense.—A conspiracy on the part of the deceased and another 
to take the life of the defendant, and an attempt to carry it into 
effect, do not justify the killing on the ground of self-defense, 
unless the attempt was attended with an actual or seeming ability 
to effect its purpose, and the danger was, or appeared to be, so 
imminent that it could not be otherwise eluded, or, at least, could 
not be eluded by flight, or other attempted escape, without ex- 
posing the party assailed to greater peril. Henderson v. The 
State, 77. 

44. Same; retreat.—A charge requested, which instructs the jury that 
they must acquit the defendant, ‘‘if they believe from the evi- 
dence that the circumstances at the time of the killing were such 
as to create in the mind of the accused a reasonable belief of im- 
minent danger to life or limb caused by the deceased,”’ is properly 
refused, because it ‘‘ pretermits all mention of other modes of 
escape which may have been open to the defendant, and to 
which, if available, it was his duty to have resorted before taking 
life.’ Ib. 77. 

45. Abusive words, or passion thereby excited, in excuse or mitigation of 
homicide.—Mere words, however offensive, are not provocation 
sufficient to free a homicide from the charge of murder; nor can 
passion, excited by the use of such words, have any greater effect, 
though it is relevant to the question of malice, and may, in a 
proper case, reduce the killing to manslaughter; and under an in- 
dictment for murder, a conviction being authorized for any less 
offense necessarily included in that charged (Code, § 4904), charges 
asked, claiming an acquittal on account of such passion, are prop- 
erly refused. Juckson v. The State, 18. 

46. Self-defense.—The essential elements of self-defense, as established 
by repeated decisions of this court, are: Ist, that the defendant 
must be free from fault—must not say or do anything for the pur- 
pose of provoking a difficulty, nor be unmindful of the conse- 
quences, in this respect, of any wrongful word or act; 2d, there 
must be a present impending peril to life, or danger of great bodily 
harm, either real, or so apparent as to create the bona fide belief 
of an existing necessity; and, 3d, there must be no convenient 
or reasonable mode of escape, by retreat, or by declining the 
combat. Ib. 18. 

47. Self-defense.—The decisions of this court, as to the doctrine of self- 
defense, have settled these principles: that, to excuse the taking 
of human life, there must exist a present, pressing necessity to 
prevent the commission of a felony, or the infliction of great bodily 
harm, or such apparent necessity as would create, in the mind of 
a reasonable and prudent man, a belief that such necessity actually 
existed; that the defendant, if he was the aggressor, or was in- 
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50. 


53. 


54. 


55. 


56. 


strumental in bringing on the difficulty, is precluded from setting 
up the plea of self-defense; and that, if the deceased was the 
assailant, the defendant must have retreated, unless retreat would 
have endangered his safety, or there was no reasonable mode of 
escape. Tesney v. The State, 33. 

Same ; charge as to.—A charge which instructs the jury that, ‘‘ be- 
fore the detendant can suecessiully set up the plea of self-defense, 
he must show a pending and pressing necessity to strike,’’ is 
erroneous, because it ignores the sutliciency of an apparent neces- 
sity. Ib. od. 

Presumption of malice from use of deadly weapon.—The use of a 
deadly weapon, from which the law infers malice, casts on the de- 
lendant the onus of disproving it, unless the presumption is 
rebutted by the proved circumstances attending the killing; but 
the presumption may be rebutted by other evidence than that 
which proves the killing. Jb. 38. 

Proof of distance between parties when shot was fired. —For the pur- 
pose of showing the distance between the parties when the de- 
ceased first fired a pistol at the defendant, as indicated by the 
marks of powder on the clothes, or the want of such marks, it is 
not permissible to exhibit to the jury a coat similar to that worn 
by the defendant at the time, and show the effect of a single ex- 
periment in firing atit. Jb. 32. 

Proof of character of deceased.—As tending to show the character 
of the deceased as a turbulent and violent man, a witness may be 
asked if he had not heard that the deceased, a short time before 
he was killed, had ‘‘ had several rows and shooting scrapes in an- 
other county.”” Jb. 33. 

Same.—aA witness for the defense having testified to the general 
character of the deceased as a turbulent, violent, and dangerous 
man, he may be asked, on cross-examination, ‘‘if he had not 
heard some say that he was a kind and obliging man and a good 
neighbor ;’? but not, ‘‘if he had not heard men in his neighbor- 
hood say he was a kind neighbor;’’ nor, ‘if he had not heard 
some good reports about him;’’ the second question being too 
narrow and restricted, and the third too general. Jackson v. The 
State, 18. 

Charges as to malice, provocation oj the difficulty, retreat, and self- 
defense, ten in number, to which exceptions were reserved by the 
defendant, held to be in strict harmony with many former rulings 
of this court, which are cited. Martin v. The State, 1. 

Proof of former difficulty; admissibility of entire conversation, when 
part has been received.—Proot of a previous altercation or difficulty 
between the defendant and the deceased, a few days before the 
killing, is admissible evidence against the defendant, though the 
particulars or merits of that difficulty can not be inquired into; 
yet, when the prosecution has proved the defendant’s subsequent 
declarations relative to that difficulty, in the nature of threats, 
and the defendant has proved other parts of his declarations in the 
same conversation, the prosecution may call for all that was said 
at the time by the defendant as to the former difficulty. J. 7. 

Declarations of deceased; when admissible as res geste.—The declara- 
tions of the deceased, made to his wife, when leaving home on the 
morning of the killing, that he was going to a specified place, are 
competent evidence on the principle of res geste. Ib. 7. 

Declarations of defendant ; when not admissible.—The declarations 
of the defendant, made on the day before the killing, to the effect 
that he desired to be on friendly terms with the deceased, and 
would give the witness $50 if he would effect a reconciliation be- 
tween them, are not competent evidence for him. Jb. /. 
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62. 


63 
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Defendant's declarations; when admissible as evidence for him in re- 
buttal.—Who brought on the difficulty being a controverted ques- 
tign of fact, and the prosecution having adduced evidence tending 
to show that the defendant went to the place for the purpose of 
killing the deceased ; it is permissible for the defendant to show, 
in rebuttal, his refusal to go to the place when first asked, the 
reasons assigned at the time for his refusal, and the circumstances 
under which he went soon afterwards. Tesney v. The State, 33. 

What witness, testifying negatively as to words used, may state as to 
his position.—A witness who was present at the rencounter be- 
tween the defendants and the deceased, and who testifies that he 
did not hear the deceased curse or swear as he rode up to the place 
where the others were, as another witness testified he had done, 
may further state that he was in such position at the time that, if 
the words had been used, he could have heard them; being sub- 
ject to cross-examination as to the particular facts, which would 
show to what weight his testimony was entitled. Jb. 33. 

Malice and self-defense; charges as to.—A homicide can not be com- 
mitted with malice and premeditation, and yet in self-defense ; and 
charges asked, asserting, by implication, that the defendant is en- 
titled to an acquittal on the ground of self-defense, although he 
acted with malice and premeditation, are contradictory, self- 
repugnant, and calculated to mislead. De Arman v. The State, 10. 

Retreating to avoid homicide; charge as to.—Whether the party as- 
sailed could have retreated conveniently and safely, without appa- 
rently putting himself at a probable disadvantage, is a question of 
fact for the decision of the jury ; and a charge asked; which asserts 
as matter of law, on certain facts hypothetically stated, that he 
was not bound to retreat, is properly refused. Jb. 10. 


INDICTMENT 


For bigamy.—An indictment for bigamy must aver that the second 
marriage was unlawilul, and it is not suflicient to aver that the de- 
fendant, ‘“‘having a former wife living, married A. B.’’ Parker v. 
The State, 47. 

Embezzlement by tax-collector; averment as to amount embezzled.—An 
indictment against a tax-collector for the embezzlement of public 
funds, in failing to make returns and forward the tax-money in his 
hands, from time to time, to the proper authorities, as provided by 
law (Code, § 4265), must allege some parucular sum, or amount, 
as to which the offense is charged ; but it is sufficient to allege that 
it is ‘‘about’? a named sum, and it is not necessary to prove the 
precise sum specified. Britton v. The State, 202. 

Same ; averment negativing “good cause’’ or exrcuse.—The existence 
of any good cause or excuse for the alleged failure or default is de- 
fensive matter only, and it is not necessary that the indictment 
shall negative it by averment. Jb. 202. 

Same; averment of collection, or possession.—To be sufficient as a 
charge of felony, the indictment must allege, also, that the money 
Was ‘“‘at the time”? in the hands of the tax-collector; since, if col- 
lected by a deputy, though the principal might be liable civilly, he 
would not be liable criminally, unless the money came to his actual 
possession. Ib. 202. 

Forgery.—An order written dimly in pencil, asking the person to 
whom it was addressed to send by the bearer, who was the defend- 
ant, ‘'S450 cents,”’ and signed by a name which appears to be G. 
W. MeGowe, has the capacity to deceive, and is sutlicient to sup- 
port an indictment for forgery, with the additional averments that 
the amount called for was intended for four dollars and fifty cents, 
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and that the name signed to it meant G. W. MeGowen. Bay- 
singer v. The State, 63. 


JURORS AND JURY. 


66. Organization of grand jury; recitals construed as to number of jurors 
appearing and serving.—When the record, in its caption, contains 
these recitals: ‘‘The sheriff returned into court the venire facias 
commanding him to summon the following named persons to serve 
as grand jurors, to-wit,’’ setting out the names of eighteen per- 
sons, and among them C. H. Spencer, T. R. Sylvester, Hugh 
McLean, and D. McDonald; ‘‘of whom fifteen appeared to serve, 
and C. H. Spencer was appointed foreman, who, with the other 
qualified citizens (except T. R. Sylvester, Hugh McLean, and D. 
McDonald, who was excused by the court), competent as grand 
jurors, were duly sworn,’’ &c.; these recitals show, with sufficient 
certainty, that the three jurors named were excused from service, 
and that the remaining fifteen were sworn and organized into a 
grand jury. Martin v. The State, 1. 

special venire in capital case, at special or adjourned term.—When 

the order setting the day for the trial at the special or adjourned term 

directs ‘‘that the names of fifty competent persons be drawn and 
summoned for the trial of this case,’’ and the order for the ad- 
journed term also directs that the same number be drawn ‘‘to 
serve as petit jurors at said adjourned term ’’; and the jury is 
organized, without objection, from the venire thus drawn and sum- 
moned (Code, §§ 4739, 4874), there is noirregularity which is avail- 
able on error. (Stone, C. J., “inclining to the opinion, that sec- 
tion 4739 should be held to apply to all extra terms, whether 

special or adjourned.’’) Jb. J. 

68. Special venire; achen required or authorized.—A special venire is only 
authorized, or necessary, in capital cases (Code, § 4874); and 
under an indictment for murder, the defendant having been con- 
victed, on the first trial, of murder in the second degree (which is 
not a capital offense), he is not entitled to demand a special venire 
on his second trial, if the former judgment is properly pleaded. 
De Arman v. The State, 10. 

. Same; who are “‘regular jurors’’ for the week.—In summoning a 
special venire for the trial of a capital case, which must include the 
‘regular jury,’’ or ‘‘those summoned on the regular juries of the 
week’’ (Code, §§ 4872, 4874), these terms mean only those persons 
who were summoned as regular jurors and are in attendance ; and 
neither those who failed to attend, nor those who were excused, 
nor talesmen, can be included, unless again specially summoned. 
Jackson v. The State, 18. 

- Competency of juror, as affected by fixed opinion.—A person sum- 
moned as a juror, who states, on his voir dire, that he has a fixed 
opinion as to the guilt of the defendant, which would bias his ver- 
dict, if the facts proved were as he had heard them, but, if the 
facts proved differed from what he had heard, he helieved he 
would not be biased, but would act on the facts as proved, is not 
competent as a juror.—Code, § 4881. (The court is ‘unwilling 
to extend the rule in Bales v. The State,63 Ala. 30.) Jb. 18. 

71. Challenge of juror for cause; waiver of right.—The officer before 

whom the preliminary examination of the defendants was had, and 
‘by whom they were committed to jail to await the action of the 
grand jury, being summoned as a regular juror, and being accepted 
without objection, after examination by the court, in the presence 
of the defendants, touching his qualifications as a juror; whether 
the failure to challenge him was the result of ignorance or inad- 
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vertence, the right of challenge was lost when he was accepted and 
sworn asa juror; and a subsequent motion to excuse or set him 
aside, on his own statement of the facts to the court, saying that 
he had not recognized the defendants when first examined, and 
that he had a fixed opinion which would bias his verdict, is ad- 
dressed to the discretion of the court. Henry v. The State, 75. 


LARCENY. 


Constituents of offense.—A conviction of larceny can not be had 
against a person who finds or picks up money which has been lost 
or dropped by the owner, unless there was a felonious intent con- 
temporaneous with the finding or picking up, though it is not 
necessary that such intent should be established by positive testi- 
mony; but, if the defendant took the money from the person of 
the owner, or from any place in which he had put it, such taking 
being tortious, a felonious intent subsequently conceived and exe- 
cuted would constitute larceny. Weaver v. The State, 26. 

Same; criminal intent.—Since a criminal intent, or animus furandi, 
is a necessary element of the crime of larceny, a person can not 
be convicted of larceny (or embezzlement), if he takes the prop- 
erty of another under the honest belief that it is his own; but ‘‘ an 
impression that he had a claim or property in it,’’ is not the 
equivalent of an honest belief, and does not negative a criminal 
intent. Morrisette v. The State, 71. 


~ 


Mauicious MIScHier. 


Malicious injury to animals; whether acts are distinet offenses, or 
merely continuous offense.—Under a prosecution for maliciously 
disabling or injuring two mules, the property of the prosecutor 
(Code, § 4408), which were shot by the defendant while trespass- 
ing in his corn-field, the interval between the two shots being 
such a space of time as permitted a person, walking rapidly, to 
go about a quarter of a mile, the two acts are properly charged 
as one continuous offense, and there is no ground for compelling 
an election. Bushy v. The State, 66. 

Malicious trespass on lands; constituents of offense.—To justify a con- 
viction against a person who ‘willfully and maliciously commits 
any trespass on the lands of another, by cutting down or destroy- 
ing any wood or timber growing thereon’’ (Code, § 4417), some- 
thing more than a mere willful trespass must be shown—the act 
must be willful and malicious ; and while malice is not, ordinarily, 
the subject of positive proof, facts and circumstances must be 
shown from which it may be inferred that the act was prompted 
by ill-will, malevolence, grudge, spite, enmity, or wicked inten- 
tion. Pippen v. The State, 81. 

Same.—Where the evidence shows that the trees were cut by the 
defendant, by the direction of his employer (or his employer’s 
wife, in his absence), who wanted rails to repair a fence, and who 
told him that he might sell the bark ; that his employer owned a 
strip of the land, having bought from the prosecutor, and that the 
line between them had never been run, although the prosecutor 
had pointed out the line as he claimed it, and told aelendonh he 
must not cut any trees beyond it; these facts, without more, do 
not justify the inference of malice, and do not authorize a convic- 
tion. Jb. 81. 


PERJURY. 


Admissibility of justice's ‘sage te as evidence.—On a charge of 
perjury committed by the defendant while testifying as a witness 
. 
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during a preliminary investigation of a criminal charge before a 
justice of the peace, the original papers of the justice showing the 
proceedings are competent and admissible as evidence to identify 
them with the proceedings described in the indictment. Boynton 
v. The State, 29. 


PLEAS AND DEFENSES. 


78. Former conviction, or acquittal; how pleaded and tried.—A former 
conviction or acquittal must be specially pleaded; and when so 
pleaded, the issue joined on it must, properly, be tried and de- 
termined, before the issue on the plea of not guilty is submitted to 
the jury. De Arman v. The State, 10. 

79. Same.—A former conviction must be specially pleaded, and can not 
be given in evidence under the plea of not guilty. Baysinger v. 
The State, 60. 

80. Same ; certainty requisite in plea.—A plea of former acquittal, or 
former conviction, which are among favored pleas, requires only 
certainty to a common intent in its averments; but it must show 
the essential identities of person and offense, if not by averment 
in express terms, at least by the averment of facts which show 
such identity with reasonable certainty. Jb. 60. 

81. Plea of former conviction.—An indictment for the forgery of a 
written order for money, and for uttering such order as true, know- 
ing it to be forged, and an indictment for obtaining money on such 
order by falsely pretending that it was written by the person 
whose signature to it was forged, on their face charge separate and 
distinct offenses; and a plea of former conviction under the first, 
setting out the indictment and the verdict of the jury, and averring 
that the offense charged in the second ‘‘is based upon, and is of 
the same transaction as alleged in the first indictment,’’ without 
more, does not show the identity of the two charges as one offense. 
Baysinger v. The State, 60. 

82. Former jeopardy.—When a judgment of conviction in a criminal 
“ase has been arrested, set aside, or reversed on error or appeal, 
at the instance of the defendant, it can not be pleaded in bar of 
another prosecution for the same offense, such action on his part 
being regarded as an express waiver of his constitutional privilege 
not to be placed in jeopardy a second time. Morrisette vr. State.71. 


RETAILING Sprritvous Liquors. 


83. License for retailing liquors; pre-requisites of, and power of probate 
judge in issuing.—In issuing a license for retailing spirituous 
liquors, under the general statutes, a probate judge acts ministe- 
rially, and is bound to require a substantial compliance with all 
the precedent statutory conditions; and while the license itself is 
prima facie evidence of such compliance, the fact of non-compli- 
ance, when affirmatively shown, renders the license void; and its 
invalidity being thus shown, it affords no protectian to the person 
to whom it was granted, and who has acted under it. Russell v. 
The State, 89. 

84. Same; affidavit of applicant.—The statutory aflidavit required of a 
person applying for a license to retail spirituous liquors (Sess. Acts 
1882-3, pp. 36-7), must state, among other things, that the appli- 
‘sant will not knowingly sell or give away vinous or spirituous 
liquors to any person’of known intemperate habits, and will not 
keep his house open on Sunday for the purpose of carrying on the 
business; and if the affidavit omits these statements, it does not 
_—— the issue of a license, and the license itself is void. 

b. 89. 
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Order setting day for trial—Where the record shows that the 
trial was had at an extra term of the court, which was called 
and held in strict conformity with the statutory provisions 
regulating both special and adjourned terms (Code, §§ 652, 
654; Sess. Acts 1874-5, p. 201; Jb. 1875-76, p. 210), and on 
the day specified in the orders calling said extra term; it is no 
objection to the regularity of the proceedings, that the order fixing 
the day for trial was made on the day before the final adjournment 
of the regular term, while the order for the adjourned term was 
not made until the next day, and just before the adjournment ; nor 
is it necessary that an order should be made at said extra term, 
setting a day for the trial. Martin v. The State, 1. 

86. Special venire in capital case.-—When the order setting the day 
for the trial at the special or adjourned term directs ‘‘that 
the names of fifty competent persons be drawn and = sum- 
moned for the trial of this case,’? and the order for the ad- 
journed term also directs that the same number be drawn ‘to 
serve as petit jurors at said adjourned term ’’; and the jury is 
organized, without objection, from the renire thus drawn and sum- 
moned (Code, §§ 4739, 4874), there is no irregularity which is avail- 
able on error. (Srone, C. J., “inclining to the opinion, that sec- 
tion 4739 should be held to apply to all extra terms, whether 
special or adjourned.’’) Jb. 7. 

87. Same; when required or authorized.—A special venire is only au- 
thorized, or necessary, in capital cases (Code, § 4874); and 
under an indictment for murder, the defendant having been con- 
victed, on the first trial, of murder in the second degree (which is 
not a capital offense), he is not entitled to demand a special venire 
on his second trial, if the former judgment is properly pleaded. 
De Arman v. The State, 10. 

88. Same; who are “regular jurors’? for the week.—In summoning a 
special venire for the trial of a capital case, which must include the 
‘regular jury,’’ or ‘‘those summoned on the regular juries of the 
week”’ (Code, §§ 4872, 4874), these terms mean only those persons 
who were summoned as regular jurors and are in attendance ; and 
neither those who failed to attend, nor those who were excused, 
nor talesmen, can be included, unless again specially summoned. 
Jackson v. The State, 18. 

89. Application for continuance, and admission as to testimony of absent 
witness; what is revisable.—Applications for a continuance, or re- 
quiring an admission as to the alleged testimony of an absent wit- 
ness, are addressed to the discretion of the trial court, and its 
action is not revisable on error or appeal. De Arman v. The 
State, 10. 

90. Application for change of venue; exceptionto refusal.—To enable this 
court to revise the refusal of an application for a change of venue 
in acriminal case (Sess. Acts 1884-85, p. 140), the point must be 
duly reserved by bill of exceptions, and a recital of an exception 
in the judgment-entry only is not sufficient. Jones v. The State, 98. 

91. Polling jury.—When, in polling the jury, a juror answers that he 
agrees to the verdict, without other remark or explanation, this 
court will not presume, for the purpose of imputing error, that he 
wished to make explanation, merely because the defendant’s 
counsel asked that he be allowed to explain, and the court refused 
it, the juror himself saying nothing. Prior v. The Siate, 56. 

92. Motion in arrest of judgment; on what grounds founded, and how 

revised.—A motion in arrest of judgment must be founded on de-, 

fects or errors apparent on the face of the record; and when shown 
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only by bill of exceptions, it can not be considered by this court. 
Diggs v. The State, 68. 


VERDICT AND JUDGMENT. 


93. Judgment and sentence; asking defendant if he has aught to say before. 
A recital in the judgment-entry, that the defendant was asked, be- 
fore judgment and sentence was pronounced on him, “if he had 
anything to say why the judgment of the court should not now be 
pronounced upon him,’’ shows a substantial compliance with the 
requirements of the law. Boynton v. The State, 29. 

94. Sentence to hard labor for costs; amendment of clerical misprision. 
A sentence to hard labor for the non-payment of costs amounting 
to $53.95, at forty cents per day, should be for only one hundred 
and thirty-four days, the fraction over being excluded ; but a judg- 
ment in excess of this number of days, being a clerical misprision, 
will be corrected without a reversal. Morrisette v. The State, 71. 

95. Same.—A sentence to hard labor for non-payment of costs, in a 
criminal prosecution for a misdemeanor, can not exceed eight 
months, nor fifteen months in a case of felony (Sess. Acts 1880-81. 
p. 67); but a sentence beyond this limit, being a clerical error, will 
be corrected by this court, if the record contains no other error. 
Miller v. The State, 41. 


DAMAGES. 


1. Profits, as damages for breach of contract.—In an action for the 
breach of a contract, by which defendant, a private corporation 
engaged in the business of refining cotton-seed oil at Montgomery, 
Alabama, employed plaintiff as its agent to introduce and estab- 
lish a market for the sale of its oils in Georgia for the term of 
three years, and to receive as his compensation ten per-cent. of the 
amount of his sales; the agent can not recover as damages the 
supposed profits which he would or might have realized from sales 
during the entire period stipulated for the continuance of the con- 
tract. Such damages are entirely speculative, and no rule can be 
laid down by which they can be accurately ascertained or meas- 
ured. Union Refining Co. v. Barton, 148. 

2. Same ; proof of sales made.—The amount of sales made by the 
plaintiff, while engaged in the business of the agency, is compe- 
tent evidence for him, as tending to furnish a basis for fixing his 
compensation for the services rendered, but not as affording « 
guide for estimating future or prospective profits. Jb. 148. 

3. Contract for performance of personal services ; discharge before expi- 
ration of term; offer of continued employment at less wages.—When 
a person is employed for a specified term, at stipulated monthly 
wages, and is discharged before the expiration of the term, his ac- 
ceptance of continued service at less wages would be a modifica- 
tion of the original contract, and an abandonment of any claim to 
more ; consequently, his rejection of the offer neither prejudices 
his right of action, nor reduces the amount of his recovery. Peo- 
ple’s Co-operative Associafton v. Lloyd, 387. 

DEEDS AND CONVEYANCES. 

1. Conveyance to county for ‘‘court-house purposes ;’’ what uses are al- 
lowable.—When a town lot, adjoining that on which the court- 
house is located, is conveyed to the county as a corporation, ‘‘ to 
have and to hold so long as the said party of the second part shall 


use the same for court-house purposes,’’ and with condition that 
it shall revert to the grantor, ‘‘ whenever the said party of the 
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second part ceases to use said lot for court-house purposes,’’ the 
condition is not broken by any incidental or collateral use to 
which the lot may be temporarily devoted, which does not conflict 
with its continued use for court-house purposes; as, by the failure 
to inclose it entirely with a fence, allowing hitching-posts for 
public use to be erected on the uninclosed portion, or a temporary 
structure for posting bills. JZenry v. Etowah County, 538. 

2. Description of personal property conveyed.—A mortgage which con- 
veys “‘all of the crops of corn, cotton and cotton-seed, and crops 
of every other name and description, to be grown this year in said 
county,’’ is not void for uncertainty, but is valid and operative to 
convey all the crops grown in said county by the grantor or mort- 
gagor. Hamilton v. Maas & Brother, 283. 

3. Description of land, in agreement to sell and convey ; parol evidence 
in aid of.—As held in this case on the former appeal (75 Ala. 475), 
an agreement to sell and convey a parcel of land, part of a larger 
tract, described in the written agreement as ‘‘sixty acres Comida 
and cane-bottom, also ten acres hill-side woodland adjoining the 
Mitchell tract,’’ is, on its face, void for uncertainty; but parol 
evidence may be received to aid the uncertain description, and to 
identify the particular land intended to be sold, which was pointed 
out at the time, and of which the purchaser was put in possession. 
Meyer Bros. v. Mitchell, 312. 

4. Same; sujliciency of extraneous evidence identifying land sold.—The 
particular lands intended to be sold being described in the amended 
bill with sufficient certainty, and the plat and survey made by the 
county surveyor, at the instance of the purchaser, corresponding 
substantially with this description, and its correctness not being 
impeached by any contradictory evidence ; this is sufficient to sus- 
tain the chancellor’s decree granting a specific performance, 
although the lands were pointed out to the surveyor by the com- 
plainant himself, and the survey was made without notice to the 
defendants. Jb. 312. 

5. Deed construed, as to power of sale conferred on trustee.—In a deed 
by which the grantor covenants to stand seized of certain prop- 
erty, real and personal, for certain declared uses and purposes 
(namely, the payment of his debts, the joint use of himself and 
his wife during life, with further provisions for her children and 
grandchildren), a power of sale in these words: ‘*And the said 
John P. N. shall at all times have the sole and absolute right to 
sell and dispose of the estate hereby conveyed to the uses afore- 
said, and on giving adequate security to invest the proceeds ac- 
cording to the terms of this deed,’’—does not repose on personal 
trust and confidence, but is attached to the office of trustee, and 
intended for the benefit of the trust estate; and it may be exer- 
cised by a subsequent trustee, appointed by a court of equity. 
Gosson v. Ladd, 224. 

6. Conveyance of lands to married woman; character of estate.—A con- 
veyance of lands to a married woman, without any words showing 
an intention to exclude her husband’s marital rights, vests in her 
a statutory estate. Lee v. Lee, 412. 

7. Conveyance to married woman, to her only proper use and behoof.”’ 
A conveyance of lands to a married woman, ‘to her only proper 
use and behoof,’’ excludes the marital rights of her husband, and 
creates in her an equitable estate, as distinguished from a statu- 
tory estate. Webb v. Robbins, 176. 

8. Conveyance of lands with restriction as to use.—The owner of lands, 
in making a sale and conveyance of them, may reserve and retain | 
a servitude or easement in them, or impose restrictions upon their 
use by the purchaser or his assigns, deemed injurious to the use 
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or value of the vendor’s adjoining lands; and when such restric- 
tions are not in general restraint of trade, nor otherwise illegal, 
they may follow the lands in the hands of subsequent purchasers 
with notice. Jb. 176. 


DEPOSITION. 


Affidavit for deposition; sufficiency in identifying cause.—When an 
affidavit, made by the attorney of H. J. as administrator of S. J., 
deceased, for taking a deposition, describes the cause as ‘‘a cause 
now pending i in said Probate Court, in the matter of the final set- 
tlement of the estate of S. J., deceased;’’ this is sufficient to 
identify it as a proceding, then pending in said court, for the final 
settlement of the accounts of J. M., deceased, as administrator of 
said 8. J.’s estate, between his personal representative and said 
H. J. as administrator de bonis non ; especially in the absence of 
proof of any other cause or proceeding, then pending in said court, 
with which it might be confounded. MeDonald v. Jacobs, 524. 

2. Re-taking deposition, without order of court.—When a deposition is 
re-taken by the same party, without an order of court allowing it, 
a motion to suppress it, on that ground, is addressed to the disere- 

tion of the court, and its refusal is not revisable on error. Jb. 524 

- Re-eramination of witness.—It is irregular to re-examine a wiineus 
without an order of court, the granting of which is matter of dis- 
cretion with the chancellor; and if a deposition is thus taken with- 
out authority of an order, it is discretionary with the chancellor 
whether he will suppress the deposition or not; and the exercise 
of this discretion, in either case, is not revisable on error or ap- 

peal. Meyer Bros. v. Mitchell, 312. 


DETINUE. 


1. Proof of defendant's possession.—In detinue, or the corresponding 
statutory action, the plaintiff is not entitled to recover, unless it is 
shown or admitted that the defendant had possession at the com- 
mencement of the suit; but, when the bill of exceptions shows it 
was proved that a purchaser at constable’s sale, the validity of 
which is attacked, sold the property to the defendant soon after- 
wards, and there is no proof of any subsequent change in the pos- 
session, this court can not say that the jury were not authorized 
to find that the possession continued in him. Street v. MeCler- 
kin, 580” 

DISCONTINUANCE. 


1. Actions ayainst joint trespassers; discontinuance.—A plaintiffim: iv, at 
his election, maintain a separate action against each of several joint 
trespassers, or a joint action against all, though he can have but 
one satisfaction; and if he elects to bring a joint action, he 
may ‘“‘sue out an alias summons, or discontinue as to those on 
whom the summonsis not served, and proceed to judgment against 
those on whom it has been executed’’ (Code, § 2911); but the 
statute does not authorize him to sue out an alias summons as to 
one not served, take a final judgment by default against another, 
and continue as to a third who appears and pleads; and by such 
judgment the entire cause is discontinued. Slade v. Street, 576. 


DOWER. 


1. Widow's right of dower, as affected by separate estate.—To bar or re- 
duce the widow’s right of dower in her husband’s lands, on account 
of other lands belonging to her in her own right (Code, §§ 2715-16), 
they must be held by her as a statutory estate, as distinguished 
from one that is equitable. Lee v. Lee, $12. 
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1. Who is proper party plaintiff; amendment by striking out parties. 
A statutory action in the nature of ejectment must be brought in 
the name of the person who holds the legal title; and if he is de- 
scribed in the summons and complaint as suing for the use of an- 
other person, these words may be struck out, by amendment 
(Code, § 3156), as surplusage. Caldwell v. Smith, 157. 


ELECTION. 


1. As to ratification of payment.—When a party has a right to elect 
whether he will ratify or disatlirm a wrongful payment, he must 
either ratify or disaflirm it as an entirety: he can not, while suing 
the original debtor, maintain an action against the person to whom 
the money was paid, or fasten a trust on the property received by 
him in payment; though, if the property was merely received as 
collateral security for the debt, he may pursue it in equity, and at 
the same time maintain an action at law against thedebtor. Wil- 
liams, Deacon & Co. v. Jones, 294. 

2. In criminal case; when compelled. Williams v. The State, 53; 
Busby v. The State, 66. 


EMBEZZLEMENT. See Criminat Law, 14-20. 
ENTICING MINOR. See Criminar Law, 21. 
ERROR AND APPEAL. 





1. When appeal lies.—When the minute-entry, as set out in the record, 
recites only the verdict of the jury, and the award of an execution 
thereon, the appeal will be dismissed by the court, ec mero motu, 
because there is no judgment which will support it. Wagnon v. 
Kee nan, O19, 

2. When returnable.—When an appeal to this court is taken during 
term time, it may be made returnable to the first Tuesday in any 
month during the term (Code, § 3925); but the statute is not man- 
datory, and if the appeal is not so made returnable, or if it is sued 
out in vacation, it is returnable, by operation of law, to the next 
regular term of the court. Webbe. Robbins, 176. 

3. .Agirmance on certificate; failure to file transcript.—lf the transcript 
is not filed during the term to which the appeal is taken, the ap- 
pellee may have an aflirmance on certificate; but, if he fails to ask 
this, and nothing is done with the cause during that term, it passes 
over to the next term, and a motion to dismiss then comes too late. 
Th. 176. 

4. Waiver of objections to evidence.—Objections to evidence, not raised 
in the court below, will be considered as waived, and will not be 
noticed by this court on appeal. Jb. 776. 

4. Error without injury in admission of evidence.-—The admission 
of evidence which is at the time prima facie inadmissible, 
is error without injury, when the record shows that its relevancy 
or admissibility was established by evidence subsequently intro- 
duced. Bedwell v. Bedwell, 587. ; 

6. Exception to exclusion of evidence; presumption in favor of judgment. 
When objection is made to the answer of a witness to an interrog- 
atory, but not to the interrogatory itself, and the answer is not set 
out in the record, this court will presume that the answer was legal 
evidence. Ib. 587, 

7. New trial; refusal not revisable.—The refusal of a new trial is not 
revisable by this court, on error or appeal. Ib. 487. 

8. Revision of judgment on facts.—The decision of the lower court, 
overruling and refusing a motion to substitute papers alleged to be 
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lost, will not be disturbed by this court, unless clearly convinced 
that itis wrong. Graham v. Hughes, 590. 

Revision of chancellor’s decision on evidence.—The chancellor’s de- 
cision on a disputed question of fact, as on the question of notice 
vel non, will not be disturbed by this court on appeal, unless the 
record clearly shows that itis wrong. Sawyers v. Baker, 461. 

Application for continuance, and admission as to testimony of absent 
witness; what is revisable..—Applications for a continuance, or re- 
quiring an admission as to the alleged testimony of an absent wit- 
ness, are addressed to the discretion of the trial court, and its 
action is not revisable on error or appeal. De Arman v. The 
State, 10. ‘ 

Abandonment of special plea. —When a demurrer to a special plea is 
overruled, and a demurrer to a replication thereto is sustained, 
while the bill of exceptions, purporting to set out all the evidence, 
shows that no evidence was introduced as to the issue thus pre- 
sented, this court will consider the defense as abandoned, and will 
not revise the rulings on the demurrer. Clements v. Railroad 
C'o., 533. 

Remandment on reversal, for amendment.—When the chancellor 
overrules a demurrer to a bill, and this court, on appeal, reverses 
his judgment, a final decree will not be here rendered, but the 
cause will be remanded, in order that the complainant may have 
an opportunity to amend his bill, if he desires to do so. Jones v. 
MePhillips, 314. 

Plaintiff's right to sue; when and how questioned.—When the trial was 
had on the merits, without objection to the plaintiff's right to sue as 
trustee, his right to maintain the action in that capacity can not be 
raised for the first time in this court. Ala. Gold Ins. Co. v. Gar- 
ner, 210, 


See, also, Bint or Exceptions; CHarGe or Court. 


ESTATES OF DECEDENTS. 


1. Settlement of estate in equity; averments of bill.—When a bill seeks 


to compel a final settlement of a decedent’s estate, it must aver or 
show that the estate is ready for a final settlement. Acklen v. 
Goodman, 521. 


See, also, Executors AND ADMINISTRATORS, 


ESTOPPEL. 


1. 


9 
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General principle governing.—In modern times, the doctrine of estop- 
pel has lost the odium once attached to it, and it is now regarded 
as an important and useful principle, having its origin in moral 
duty and public volicy, intended for the promotion of common 
honesty and the prevention of fraud; the general principle being, 
that when a party has procured an advantage to himself, or has 
induced another person to act to his own prejudice, by the admis- 
sion or assertion of anything as a fact, he shall not be allowed, in 
a subsequent suit founded on the same subject-matter, to contra- 
dict that admission or assertion. Caldwell v. Smith, 157. 

Estoppel as between landlord and tenant.—When a tenant enters into 
the possession on the faith of his lease, or, being in possession, is 
permitted to remain on recognition of the landlord’s title, he is 
estopped from setting up an outstanding title in defense of an 
— by his landlord during the continuance of his estate. 

D. 157. 


3. Same; conclusiveness of judgment.—Where the mortgagor, remain- 
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ing in pean after a sale under the mortgage, and being sued 
by asub-purchaser, denied his tenancy under the plaintiff, and 
claimed to hold under the original purchaser, and thereby (with 
other pleas) defeated that action; he can not defeat a subsequent 
action by the original purchaser, by pleading and proving that he 
held possession as the tenant of said sub-purchaser. Jb. 157. 


4. Estoppel en pais against creditor by laches, or by accepting fraudulent 


5. 


6. 


grantee as indorser.—A creditor is not estopped from filing a bill to 
set aside, on the ground of fraud, a conveyance executed by his in- 
solvent debtor, and a subsequent conveyance by the grantee to the 
debtor’s wife, because he delayed for one or two years after the 
execution of the conveyances, making efforts in the meantime to 
collect his debt; nor because he renewed his debt after the execu- 
tion of the conveyances, and accepted the fraudulent grantee as 
indorser on the renewed note, to the payment of which he seeks 
to condemn the property conveyed. Proskauer v. People’s Savings 
Bank, 257. 

Estoppel against married woman.—The deed of a married woman, 
conveying property belonging to her statutory estate, if executed 
in any other manner than that prescribed by law, or founded ona 
consideration not sanctioned by law, does not estop her from as- 
serting its invalidity, and asking its cancellation; and though she 
might be estopped from denying the validity of an act done under 
a power, and within the scope of her authority as trustee, the pre- 
cedent inquiry would remain, whether she performed the act in 
the capacity of trustee. JZarden v. Darwin & Pulley, 472. 

Estoppel en pais, by representations of debtor as to title of surety, his 
Sraudulent grantee; voluntary and fraudulent conveyances.—When 
a debtor, against whom a suit is pending, induces his creditor to 
dismiss the suit, to extend the time of payment, and to accept the 
notes of himself and a third person as his surety, on the repre- 
sentation that the surety is the owner in fee of a tract of land, 
which the debtor himself had bought and paid for, taking the title 
in the name of the surety for the purpose of defrauding his credi- 
tors; as between the parties to the transaction, or their heirs, the 
facts are to be taken to be as they were represented to be; the 
creditor having recovered separate judgments on the extended 
notes, against the debtor and his surety, and seeking, by bill in 
equity, to subject the land to the satisfaction of the judgment 
against the surety, which the latter had re-conveyed to his prin- 
cipal, the heirs of the latter are estopped from setting up the 
fraud under which the surety held the land, or claiming under the 
re-conveyance to their ancestor ; which re-conveyance, if voluntary, 
is void against the existing creditors of the grantor, and if execu- 
ted with an intention to defraud the creditors of the grantor, the 
grantee participating in the fraud, is equally void and inoperative, 
though full consideration was paid. Larkin «. Mead, 485. 

Estoppel between landlord and tenant.—A tenant can not dispute the 
title of the landlord under whom he entered, while still holding 
under him, but must first surrender the possession in good faith ; 
it is not enough that he left the possession for a few days, without 
notice to his landlord, and again resumed it by collusion with an- 
other person. Littleton v. Clayton, 571. 


8. Same.—Actual prior possession by plaintiffis necessary to the main- 


tenance of an action for unlawful detainer; yet, where the action 
is brought by a landlord, against his tenant holding over, the de- 
fendant is estopped from disputing the fact cf such prior posses- 
sion by plaintiff. Avng v. Bolling, 594. 


9. Special court.—When two of the justices of the Supreme Court are 


disqualified to sit in a cause, the parties may consent, by agree- 
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ment entered of record, that the case shall be submitted to the 
decision of the remaining justice, and that his decision shall be 
entered up as the decision of the court; or that two attorneys of 
the court, named in the agreement, shall be associated with him, 
and that the decision of the three, or a majority of them, shall be 
entered up as the judgment of the court; and if one of the attor- 
neys so selected dies before judgment is rendered, the decision of 
the justice and the surviving attorney, afterwards rendered, and 
regularly entered up as the judgment of the Supreme Court, is 
valid and binding on the parties, and can neither be assailed in 
the court below, to which the cause is remanded by judgment and 
certificate regular on their face, nor in the Supreme Court after 
the expiration of the term at which it is regularly entered. 
Donnell v. Hamilton, 610. 


EVIDENCE. . 


3. 


° 


ADMISSIBILITY, AND RELEVANCY. 


Proof of insolvency.—Insolvency to-day does not, generally, prove 
insolvency a week or ten days before; but it is a fact to which the 
jury may look, in connection with other facts (such as the disparity 
between the debtor’s assets and his liabilities), in determining 
whether the insolvency did not exist at the former day. MeCor- 
mick & Richardson v. Joseph & Anderson, 236. 

Amount of sales made; relevancy to question of compensation.—In 
an action to recover damages for a breach of contract, by which 
defendant, a private corporation engaged in the business of re- 
fining cotton-seed oil at Montgomery, Alabama, employed plaintiff 
as its agent to introduce and establish a market for the sale of its 
oils in Georgia, and to receive as compensation ten-cent. of the 
amount of his sales, the amount of sales made by the plaintiff, 
while engaged in the business of the agency, is competent evi- 
dence for him, as tending to furnish a hasis for fixing his compen- 
sation for the services rendered, but not as affording a guide for 
estimating future or prospective profits. Union Refining Co. v. 
Barton, 149. 

Proof of character.—As tending to show the character of the de- 
ceased as a turbulent and violent man, a witness may be asked if 
he had not heard that the deceased, a short time before he was 
killed, had ** had several rows and shooting scrapes in another 
county.”’ Tesney v. The State, 23. 

Same.—A witness for the defense having testified to the general 
character of the deceased as a turbulent, violent, and dangerous 
man, he may be asked, on cross-examination, ‘‘if he had not 
heard some say that he was a kind and obliging man and a good 
neighbor ;’’ but not, “‘if he had not heard men in his neighbor- 
hood say he was a kind neighbor;’’ nor, ‘“‘if he had not heard 
some good reports about him;’’ the second question being too 
narrow and restricted, and the third too general. Jackson v. The 
State, 18. . 

Proof of distance between parties when shot was fired.—For the pur- 
pose of showing the distance between the parties when the de- 
ceased first fired a pistol at the defendant, as indicated by the 
marks of powder on the clothes, or the want of such marks, it is 
not permissible to exhibit to the jury a coat similar to that worn 
by the defendant at the time, and show the effect of a single ex- 
periment in firing at it. Tesney v. The State, 83. 

Abusive language at time of difficulty.—As to abusive language used 
by a person assaulted or beaten, at or near the time of the diffi- 
culty, which may be good ‘in extenuation or justification as the 
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jury may determine’’ (Code, § 4900), the statute applies only to 
prosecutions for assault, assault and battery, and affray. Prior 
v. The State, 56. 

7. Proof of former difficulty; admissibility of entire conversation, when 
part has been received.—Proot of a previous altercation or difficulty 
between the defendant and the deceased, a few days before the 
killing, is admissible evidence against the defendant, though the 
particulars or merits of that difficulty can not be inquired into; 
yet, when the prosecution has proved the defendant’s subsequent 
declarations relative to that difliculty, in the nature of threats, 
and the defendant has proved other parts of his declarations in the 
same conversation, the prosecution may call for all that was said 
at the time by the defendant as to the former difficulty. Martin v. 
The State, 1. 

. Offer to refund.—Under an indictment for obtaining money under 
lalse pretenses (Code, § 4870), evidence of the fact that the de- 
fendant offered, two or three weeks after the money was obtained, 
to refund it with interest, is not relevant or competent evidence 
for the defense. Carlisle v. The State, 71. 

Relevancy of evidence as to amount due to defendant by drawer af 
Forged order.—Under an indictment for forgery in falsely altering 
and raising an order for merchandise, evidence of the fact that, at 
the time the order was given, the drawer owed the defendant 
more than the sum specified in the order, is not relevant or admis- 
sible for any purpose. Bush v. The State, 83. 

10. Adinissibility of justice's proceedings as evidence.—On a charge of 
perjury committed by the defendant while testifying as a witness 
during a preliminary investigation of a criminal charge before a 
justice of the peace, the original papers of the justice showing the 
proceedings are competent and admissible as evidence to identity 
them with the proceedings described in the indictment. Boynton 
v. The State, 29. 

Ll. Judgment in civil suit; admissibility as evidence in eriminal prose- 
cution.—A judgment recovered against a defaulting tax-collector 
and his sureties, in a civil action at the suit of the county, is not 
competent evidence against him in a subsequent criminal prosecu- 
tion for the default. Britton v. The State, 202. 


io 2 


—-_ 
_— 


ADMISSIONS; CoNPESSIONS, DECLARATIONS; HEARSAY; Res GEST. 


12. Admissions or declarations of agent ; when admissible as evidence 
against principal.—The admissions and declarations of an agent 
are not binding on his principal, nor competent evidence against 
his principal, anless made within the scope of his authority, and 
while in the discharge of his duties in and about the particular 
transaction of which they constitute a part of the res gestw; and 
this principle applies equally to the agent of a corporation and of 
anatural person. Danner Land & Lumber Co. v. Stonewall Ins. 
Co., 184. 

13. Confession, or admission implied from silence.—The statement of the 
justice of the peace before whom the preliminary examination of 
the defendant was had, testifving as a witness on the trial, ‘‘ that 
he explained the charge to the defendant. and asked him if he 
desired to make a statement; that, after defendant made his state- 
ment, witness told him his own statement would convict him, and 
defendant made no reply,’*—is not a confession, or admission im- 
plied from silence, and is not competent evidence against the de- 
fendant. Wearer v. The State, 26. 

14. Proof of purchaser's insolvency ; subsequent admissions or declara- 
tions.—The insolvency of the purchaser, at the time the contract 
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15. 


16. 


17. 


18. 


19. 


20. 


21. 


was made, can not be proved by his admissions or declarations 
made subsequently to a transfer of the goods; and his sworn an- 
swer toa bill in chancery, to which the transferree or claimant 
was not a party, is, as to the latter, res inter alios, and not compe- 
tentevidence. McCormick & Richardson v. Joseph & Anderson, 236. 

Declarations of defendant, when delivering forged instrument.—The 
declarations of the defendant on delivering the order to the person 
to whom it was addressed, that it was written by MeGowen, are 
admissible as evidence against him, as a part of the res gestx con- 
nected with the act of utterance, and as supporting the averment 
of the indictment that the name signed to the order meant McGowen. 
Baysinger v. The State, 63. 

Former difficulty, as part of res geste.—When it appears that the de- 
ceased was killed in a rencounter with the defendant, caused by 
the latter’s interference in another difficulty, immediately pre- 
ceding it, between the deceased and a third person, whose quarrel 
the defendant espoused, the two difficulties constituting but one 
continuous transaction, it is competent for the prosecution to prove 
the former difficulty, as explanatory of the homicide. Prior vr. 
The State, 56. 

Same ; admissibility of entire conversation, when part has been re- 
ceived.—Proof of a previous altercation or difficulty between the 
defendant and the deceased, a few days before the killing, is ad- 
missible evidence against the defendant, though the particulars or 
merits of that difficulty cannot be inquired into; yet, when the 
prosecution has proved the defendant’s subsequent declarations 
relative to that difficulty, in the nature of threats, and the defend- 
ant has proved other parts of his declarations in the same con- 
versation, the prosecution may call for all that was said at the 
time by the defendant as to the former difficulty. Martin v. The 
State, 1. 

Declarations of deceased; when admissible as res gestxe.—The declara- 
tions of the deceased, made to his wife, when leaving home on the 
morning of the killing, that he was going to a specified place, are 
competent evidence on the principle of res geste. Ib. 1. 

Declarations pf defendant ; when not admissible. —The declarations 
of the defendant, made on the day before the killing, to the effect 
that he desired to be on friendly terms with the deceased, and 
would give the witness $50 if he would effect a reconciliation be- 
tween them, are not competent evidence for him. Jb. 7. 

Defendant's declarations; when admissible as evidence for him in re- 
buttal.—Who brought on the difficulty being a controverted ques- 
tion of fact, and the prosecution having adduced evidence tending 
to show that the defendant went to the place for the purpose of 
killing the deceased ; it is permissible for the defendant to show, 
in rebuttal, his refusal to go to the place when first asked, the 
reasons assigned at the time for his refusal, and the circumstances 
under which he went soon afterwards. Tesney v. The State, 33. 

Proof of former marriage.—In a prosecution for bigamy (Code, 
§ 4185), the fact of a former marriage, valid by the laws of the 
country in which it was contracted, must be proved by competent 
evidence, and beyond a reasonable doubt; but it may be proved 
by the admissions or confessions of the defendant, in the absence 
of any evidence of statutory regulations on the subject, without 
the production of a record, or the testimony of a person who was 
present, the sufficiency of such admissions or confessions being 
a question for the determination of the jury. Parker v. The State, 47. 





22. ‘‘ Abstract-book,”’ and ‘‘stub-book ;’? admissibility as evidence.—The 


** abstract-book’’ of property and polls assessed, which the pro- 
bate judge is required to make and file with the tax-collector 
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(Code, § 434), is admissible evidence against the collector, when 
properly identified ; and the ‘‘ stub-book,’’ required to be kept by 
the collector himself (Code, § 410), is also competent evidence 
against him, as an admission of a most solemn character. Jb, 202. 

23. Judgment in civil suit ; admissibility as evidence in criminal prosecu- 
tion.—A judgment recovered against a defaulting tax-collector and 
his sureties, in a civil action at the suit of the county, is not com- 
petent evidence against him in a subsequent criminal prosecution 
for the default. Britton v. The State, 202. 

24. Declaration of party ; admissibility as part of res geste.—In an ac- 
tion to recover money alleged to have been deposited by plaintiff’s 
intestate with defendant, for safe-keeping, a witness for plaintiff, 
who was present at the intestate’s house at the time the deposit 
was alleged to have been made, and who then returned to him, on 
his request, the bag alleged to contain the money, further testified 
that he then went into an adjoining room with the defendant, car- 
rying the bag in his hand, and they had a conversation which she 
did not hear; and that the intestate ‘‘soon after came into the 
room Where she was, and told her he had let the defendant hare the 
money to keep.’ Held, that this declaration, thus standing alone, 
was not admissible on the principle of res gest, it not being stated 
that the intestate returned without the bag. Tamplin vr. Still's 
Adin’r, 374. 

25. Entry in memorandum book by deceased person.—An entry in a 
memorandum book kept by the plaintiff’s intestate, and concern- 
ing which a conversation was had between plaintiff and defendant, 
though competent evidence as explaining the conversation, is not 
admissible as a memorandum made by the intestate, and can not 
be proved to be in his handwriting, when it does not appear that 
the handwriting was mentioned during the conversation. Jb. 374. 

26. Transactions with, or statement by decedent ; who may testify as to. 
On the final settlement of the accounts of a deceased administra- 
tor, between his personal representative and the administrator 
de bonis non, an heir or distributee of the intestate’s estate, being 
presumptively interested in the result of the proceeding, is incom- 
petent to testify as to any transaction with, or statement by the 
deceased administrator, in connection with the assets of the estate 
(Code, § 3058), unless called to testify by the opposite party. 
McDonald v. Jacobs, 524. 

27. Proof of inventory and report of saleby administrator.—An inventory 
or report of sales, made by an administrator, though prima facie 
sufficient to charge him, is not conclusive against him; and the 
parties in adverse interest, seeking to charge him or his estate, 
7 prove the facts without reference to the inventory or report. 

». S24. 


BurpEN, WEIGHT, AND SUFFICIENCY. 


28. Burden of proof, as to exemption.—A ‘‘declaration and claim of ex- 
emption,’’ duly made and filed for record in the Probate Court, is 
prima facie correct (Code, § 2831), and imposes on a contesting 
creditor the onus of establishing its incorrectness, or invalidity ; and 
when its validity depends on the time when the debt was con- 
tracted, the creditor must affirmatively prove the time for which 
he contends. Todd v. McCravey’s Adm’r, 468. 

29. Same; in action against railroad company.—The liability of a railroad 
company for damages resulting from a failure to comply with stat- 
utory requirements, or from other negligence, whether to persons, 
or to stock or other property, is the same (Code, §§ 1699, 1700) ; 
but, where the injury is to stock or other property, the onus of show- 
ing a compliance with the statutory requirements is imposed on 
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the railroad company, and without this proof it does not relieve 
itself of the imputation of negligence; but the statute does not ex- 
tend this rule to actions for personal injuries. Clements v. Rail- 
road Co., 5383. 

30. Same; as to notice.—When the vendor has proved that the goods 
were obtained from him by the frand of the purchaser, it is incum- 
bent on the sub-purehaser, claiming protection against the rights 
of the vendor, to show that he paid value for them; but, when he 
has done this, the ons is on the vendor to prove that he had notice 
of the fraud. Spira v. Horuthall & Co., 187. 

Sl. Same: on application for bail or discharge on haheas e yrpus.—On 
an application for a discharge or bail by a person who is in 
confinement under an indictment for murder, heis presumed to be 
guilty of murder in the first degree, unless that presumption is 
overcome by the evidence adduced ; and the indictment being pro- 
duced, the defendant must take the initiative, and rebut the pre- 
sumption arising therefrom. Ex parte Rhear, 92. 

32. Charges as to measure of proof.—In criminal cases, while absolute 
or mathematical certainty is not required, to authorize a convice- 
tion, the evidence must produce a conviction of the truth of the 
charge with that degree of certainty on which the mind reposes 
with satisfaction; and while ‘reasonable doubt,’’ and ‘‘moral cer- 
tainty,’’ as used in this connection, are correct expressions, ‘* it is 
possible,”’ or ‘‘it may be,’’ or ‘‘ perhaps’”’ the defendant is not 
guilty, as used in charges requested, imply only a possible or 
imaginary doubt, and the charges are properly refused. MeKleroy 
v. The State, 95. 

33. Charges as to reasonable doubt, and probability of innocence.—A 
charge asserting that ‘‘ reasonable doubt, and to a moral certainty, 
does not mean to att absolute or mathematical certainty, but 
means an actual and substantial doubt growing up out of the evi- 
dence ;’’ and that a “ probability of the defendant’s innocence 
means more than a possibility that he is not or may not be guilty,”’ 
is free from error. Martin v. The State, 1. 


JUDICIAL KNOWLEDGE. 


34. Legislative journals.—The courts take judicial notice of the journals 
kept by the two houses of the General Assembly, and are author- 
ized to search them for the purpose of ascertaining whether a 
particular statute, included in the printed volume published by 
authority, was enacted in accordance with the forms prescribed 
by constitutional provision. Moog v. Randolph, 597; Sayre v. 
Pollard, 608, 

35. Public lands; and exemption from taxation.—The court judicially 
knows that all the lands in this State originally belonged to the 
United States, ard were not subject to taxation until sold. Bon- 
ner v. Phillips, 427. 

. Public statute, and election held under it.—The court will take judicial 
notice of the act approved March 19th, 1875, known as the *‘Local 
Option Law”’ (Sess. Acts 1874-5, p. 276), and of the counties to 
which it is applicable; but not of an election held under its pro- 
Visions in any one of those counties, nor the result. Grider v. 
Tally, 422. 

37.. Value of corn.—That the use of corn as food for horses and mules 
constitutes value, is a fact which all men are presumed to know; 
and the court may charge the jury, that they may conclude the 
corn is valuable, if the proof shows that it was used to feed 
horses or mules; and circumstantial proof being sufficient, if 
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46. 


47. 


strong and convincing to the satisfaction of the jury, may refuse to 
instruct them that the fact that the corn had value must ‘‘be pos- 
itively proved by the evidence.’’ Miller v. The State, 41. 


OBJECTIONS. 


General objection.—A general objection to evidence, some of which 
is admissible, may be overruled entirely. Avng v. The State, 94. 
Specific objection.—A specitic objection to evidence is a waiver of all 

other grounds of objection. Littleton v. Clayton, 571. 

Waiver of objections. —Objections to evidence, not raised in the court 
below, will be considered as waived, and will not be noticed 
by this court, on appeal. Webb v. Robbins, 176. 

Bridence admissible for one purpose ounly.—When evidence is offered 
which is admissible for one purpose only, it can not be excluded 
from the jury on motion, but a charge should be asked limiting its 
effect. Union Refining Co. v. Barton, 148. 

Exception to exclusion of evidence; presumption in favor of judgment. 
When objection is made to the answer of a witness to an interrog- 
atory, but not to the interrogatory itself, and the answer is not set 
out in the record, this court will presume that the answer was 
legal evidence. Bedwell v. Bedwell, 587. 

Error without injury in admission of evidence.—The admission of 
evidence which is at the time prima facie inadmissible, is error 
without injury, when the record shows that its relevancy of ad- 
missibility was established by evidence subsequently introduced. 
Ib. 587. 


Optxion; LeGat Conciusion; EXperts. 


What witness, testifying negatively as to words used, may state as to 
his position.—A witness who was present at the rencounter be- 
tween the defendants and the deceased, and who testifies that he 
did not hear the deceased curse or swear as he rode up to the place 
where the others were, as another witness testified he had done, 
may further state that he was in such position at the time that, if 
the words had been used, he could have heard them; being sub- 
ject to cross-examination as to the particular facts, which would 
show to what weight his testimony was entitled. Jb. 33. 

What witness may state.—A witness who testifies that, while look- 
ing for his own cattle, he saw plaintiff's stock near the railroad as 
he passed, and, on returning an hour and a half afterwards, saw 
them again just as a train moved off, after stopping, at the place 
where the cattle were injured, may further state that, if any other 
train had passed during the intervening time, he could have heard 
it, and that no other train did pass. Railroad Co. v. Carloss, 443. 

Proof of foot-prints.—A witness who measured tracks found at the 
place where the offense was committed, and compared them with 
tracks made by the defendant on the next day, may state that they 
“corresponded ;’’ but he can not be asked whether a particular 
shoe, which he had seen on defendant’s foot, ‘‘would have made’’ 
such a track as that found at the place. Busby v. The State, 66. 

Proof of mistake; to what witness may testify.—A witness who knows 
that a mistake was made, and by whom made, may state those 
facts; but, when it is neither proved nor admitted that a mistake 
was in fact made, a witness can not be allowed to state, *‘ If any 
mistake was made, it must have been made by me,’’ this being 
merely the expression of his opinion as to a conclusion of fact to 
be drawn by the jury. Jasurance Co. v. Garner, 210. 

To what witness may testify.—The seller of goods, testifying as a wit- 
ness for himself, in a controversy with asub-purchaser, can not’ be 
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allowed to state that ‘‘he believed the purchaser to be solvent, and 
would not have sold the goods if he had known of his insolvency.”’ 
McCormick & Richardson v. Joseph & Anderson, 236. 

49. Same; general reputation.—The seller’s ignorance of the purchaser’s 
insolvency is competent evidence for him, on an issue involving 
his right to reclaim the goods on the ground of fraud, as his knowl- 
edge of that fact would be competent evidence against him ; yet he 
can not be allowed to state, while testifying as a witness, that 
** from general report he understood’ that the purchaser was 
solvent. Jb. 236. 

50. Same.—A witness can not be asked, nor can he be allowed to state, 
his ‘‘reasons for believing’ any fact. MeDonald v. Jacobs, 524. 

51. Experts, as witnesses. —W he ther a witness possesses the necessary 
qualifications to testify as an expert, is a preliminary question ad- 
dressed to the court, and much must be left to its discretion ; and 
if the witness be competent as an expert, he may state his opinion, 
and detail generally the facts on which it is based.—Tesney v. The 
State, 33. 





Parot ann Written Evipence. 


Deser iption of land, in agreement to sell and convey; parol evidence 
in aid of. —As held in this case on the former appeal (75 Ala. 475), 
an agreement to sell and convey a parcel of land, p: a of a larger 
: tract, described in the written agreement as “sixty acres Comida 
and cane-bottom, also ten acres hill-side woodland adjoining the 
Mitchell-tract,’’ is, on its face, void for uncertainty ; but parol evi- 
dence may be received to aid the uncertain description, and to 
identify the particular land intended to be sold, which was pointed 
out at the time, and of which the purchaser was put in possession. 
Meyer Bros. v. Mitchell, 312. 

53. Same; sufficiency of extraneous evidence identifying land sold.—The 
particular lands intended to be sold being described in the amended 
bill with sufficient certainty, and the plat and survey made by the 
county surveyor, at the instance of the purchaser, corresponding 
substantially with this description, and its correctness not being 
impeached by any contradictory evidence ; this is sufficient to sus- 
tain the chancellor’s decree ‘granting a specific performance, 
although the lands were pointed out to the surveyor by the com- 
plainant himself, and the survey was made without notice to the 
defendants. Jb. 312. 

54. Proof of ownership of note-—In an action by the wife, on a promis- 
sory note payable to the husband, and not assigned by him, he 
may testify that the note belongs to the plaintiff, and not to him- 
self. Grantham v. Payne, 584. 


PRESUMPTIONS. 


55. Presumption of malice from use of deadly weapon.—The use of a 
deadly weapon, from which the law infers malice, casts on the de- 
fendant the onus of disproving it, unless the presumption is 
rebutted by the proved circumstances attending the killing; but 
the presumption may be rebutted by other evidence than that 
which proves the killing. Tesney v. The State, 33; Williams v. 
The State, 53. 

56. On application for bail.—On an application for a discharge or bail 

- by a person who is in confinement under an indictment for mur- 
der, he is presumed to be guilty of murder in the first degree, un- 
less that presumption is overcome by the evidence adduced ; and 
the indictment being produced, the defendant must take the initi- 


ative, and rebut the presumption arising therefrom. Ex parte 
Rhear, 92. 

















INDEX. 673 


EVIDENCE—Continued. 


57. 


60. 


ol. 


63. 


64. 


td 


65. 


Presumption as to continuance of life, or death from absence 
for five years.—When the prosecution has proved that the former 
wife (or husband) was alive at a specified time before the second 
marriage, a presumption arises in favor of the continuance of life, 
and it is then incumbent on the defendant to prove death, ora 
continuous absence for the period prescribed by the statute (Code, 
§ 4186); and if he left his wife in the State in which they were 
married, her continued residence there is not absence within the 
meaning of the statute. Parker v. The State, 47. 

As to presumption arising from failure to adduce evidence, or to call 
witness. —No presumption arises, unfavorable to the prosecution 
in a criminal case, from the failure to examine all the witnesses to 
the transaction, or every person to whom a dying declaration was 
made. Jackson v. The Ntate, 18. 

Presumption arising from lapse of time.—Aiter the lapse of thirty 
years (in this case), and uninterrupted possession by the pur- 
chaser, the court will make all reasonable presumptions in favor 
of a due execution of a power of sale, and of the regularity and 
validity of the conveyance to him, which is not set out, but is de- 
scribed as ‘sufficient in law to pass the estate and title of the 
grantors.”’ Gosson v. Ladd, 224. 


PRIMARY AND SECONDARY EviIpENCE. 


Proof of former marriage.—In a prosecution for bigamy (Code, 
§ 4185), the fact of a former marriage, valid by the laws of the 
country in which it was contracted, must be proved by competent 
evidence, and beyond a reasonable doubt; but it may be proved 
by the admissions or confessions of the defendant, in the absence 
of any evidence of statutory regulations on the subject, without 
the production of a record, or the testimony of a person who was 
present, the sufliciency of such admissions or confessions being 
a question for the determination of the jury. Parker v. The State, 47. 

Proof that former wife (or husband) was still living.—The prosecution 
must prove, also, that the former wife (or husband) was living at 
the time the second marriage was contracted; but this may be 
proved by circumstantial evidence, and positive evidence is not in- 
dispensable. Jb. 47. 

Proof of transfer of cause From County to Circuit Court.—Where a 
witness testifies that the prosecution, commenced in the County 
Court, was there continued several times, and that the prosecu- 
tion was then transferred to the Circuit Court, a general objection 
to his evidence is properly overruled, although the docket would 
be the best evidence of the several continuances. Aing v. The 
State, 94. 

Proof of mortgage, where mortgagor and attesting witnesses sign by 
mark only.—When a mortgage of personalty is signed by the mort- 
gagor by mark only, and each of the subscribing witnesses signs 
by mark only, and neither of them is able to identify the paper or 
any of the marks, the execution of the instrument may be proved 
by the testimony of the mortgagee himself, or of any other person 
who saw the maker execute it; and it may be admitted as evi- 
dence on such proof, without more. Jones v. Hough, 487. 

Proof of inventory and report of sale by administrator.—An inventory 
or report of sales, made by an administrator, though prima facie 
sufficient to charge him, is not conclusive against him; and the 
parties in adverse interest, seeking to charge him or his estate, 
may prove the facts without reference to the inventory or report. 
Me Donald v. Jacobs, 524. 

Written demand of possession; secondary evidence-—A previous de-. 
mand in writing for the surrender of possession being necessary to 
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the maintenance of an action for the unlawful detainer of lands 
(Code, § 3697). secondary evidence of such demand can not be re- 
ceived, until a proper predicate has been laid by notice to pro- 
duce. King v. Bolling, 594; Littleton v. Clayton, 571, 

66. Notice to produce paper.—As to the sufliciency of the notice to pro- 
duce a paper, the question depends on the attendant circum- 
stances, and the time required to produce the paper; when the 
paper is in court, and in power of the party to produce immedi- 
ately, notice at the trial is suftlicient ; and if he denies in open court 
that he ever had possession of the paper, or that it was ever deliv- 
ered to him, he can not object to the sufficiency of the notice to 
produce; nor can he complain that the court required him to 
answer whether he had the paper. Littleton v. Clayton, 571. 


Recorps AND JUDGMENTs. 


67. Certificate of register of land-office.—A certificate made by the regis- 
ter of the land-office at Montgomery, which simply states that ‘‘the 
records of said land-ofilce show that, on August 11th, 1855, Sarah 
Presnall entered at St. Stephens, Alabama,’’ a tract of land par- 
ticularly described, is the mere statement of a conclusion by the 
officer, not a certificate issued under authority of any act of Con- 
gress (Code, § 3045), and is not competent evidence for any pur- 
pose. Bonner v. Phillips, 427. 

. Judgment in civil suit; admisibility as evidence in criminal prosecu- 
tion.—A judgment recovered against a defaulting tax-collector and 
his sureties, in a civil action at the suit of the county, is not com- 
yetent evidence against him in a subsequent criminal prosecution 
for the default. Britton v. The State, 202. 


—:) 
4 


VARIANCE. 


69. In prosecution for gaming.—Under an indictment for betting at a 
game of cards (Code, § 4209), a conviction can not be had on proof 
of playing only (§ 4207), the two offenses being separate and dis- 
tinct. Chambers v. The State, 80, 

70. In action against railroad company; variance as to time.—When the 
injury is alleged to have occurred on the 2Ilst day of the month, 
and the evidence shows that it occurred on the first day, the vari- 
ance is fatal. Railroad Co. v. Carloss, 4438. 

71. As to a variance between the allegations and the proof, in ehancery 
cases, see CHANCERY, 64, 65. 

EXECUTION. 

1. Sale by constable; irregularities not rendering void.—A sale under 
execution by a special constable, whose appointment was unau- 
thorized (Code, § 768), is not void; and thotgh it is irregular, if 
made in a precinet and county other than that of the defendant’s 
residence (Code, § 3637), it is not void. Street v. MeClerkin, 580. 

2. Execution issued by justice of the peace,and sent to another county. 
An execution issued by a justice of the peace, and sent to another 
county to be executed, must be authenticated by the certificate of 
the probate judge, or of a justice of the peace of the latter county 
who is acquainted with his handwriting (Code, § 3647); and if not 
so authenticated, a levy under it is void. Jb. 580. 

. Lien of judgment and execution.—Under our statutes, a judgment is 
not a lien on the defendant’s property, real or personal, but a lien 
is created by the issue of an execution and its delivery to the 
sheriff (Code, § 3210) ; which lien continues, so long as executions 
are regularly issued without the lapse of an entire term; but, when 
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the lien has been once lost, by the lapse of an entire term without 
an execution, it can not be revived, so as to give it continuous 
force as if there had been no chasm, though a new lien may be 
acquired by a subsequent execution. Perkins v. Brierfield Iron 
& Coal Co., 403. 

4. Failure to issue execution for ten years.—When ten vears have 
elapsed without the issue of an execution, the plaintiff is not enti- 
tled to an execution without a revivor of the judgment (Code, 
§§ 3173-74), though an execution so issued may be voidable only ; 
and the judgment being inoperative and dormant unless revived, 
the plaintiff stands, in a court of equity, as a creditor by simple 
contractonly. Ib. 403. 

5. Purchase at sheriff’s sale, by fraudulent grantee-—A fraudulent 
grantee of property may become the purchaser at a sale under exe- 
cution having a paramount lien, and thereby acquire a title which 
will prevail over subsequent creditors seeking to set aside his con- 
veyance on the ground of fraud, leaving them nothing but the 
statutory right of redemption.—Seals v. Pheiffer & Co., 278. 

6. Summary execution on injunction bond.—When an injunction is 
sued out by the heirs of the decedent, to enjoin proceedings under 
an execution issued on a judgment against the administrator, 
which has been levied on their lands, the injunction bond being 
payable and conditioned as required by the statute, and duly cer- 
tified by the register on the dissolution of the injunction (Code, 
§§ 3870-76) ; execution may be thereon issued against the obligors, 
for the amount of the judgment, with interest and damages; and 
they can not supersede it because the judgment is held void as 
against the decedent’s estate. MeCalley v. Wilburn & Co., 549. 


EXECUTORS AND ADMINISTRATORS. 


1. Grant of administration; jurisdiction of Probate Court under consti- 
tutional provisions.—In the grant of administrations, the jurisdic- 
tion of the Probate Court is derived from constitutional provisions, 
and is original, general, and unlimited; when exercised, the pre- 
sumption is indulged, that the court previously ascertained the 
existence of the necessary jurisdictional facts; and when the 
record asserts the jurisdictional facts, the presumption is conclu- 
sive, though it may be that, when the record is silent, the entire 
want of jurisdiction can be shown. Barclift v. Treece, 528. 

Same; under statutory provisions.—The general grant of jurisdiction 
over the subject-matter, conferred by constitutional provisions, is 
distributed among the Probate Courts of the several counties, by 
statutory provisions designating the special cases in which each 
may act (Code, § 2349); and whén any court, in the exercise of 
this jurisdiction, erroneously adjudges that any particular case is 
within its local jurisdiction, the grant of administration is not 
void, but may be avoided by a direct proceeding for the purpose. 

3. Same ; what are “ assets’? within county.—A promissory note, or 
other chose in action, on Which a suit is pending when the plaintiff 
dies, will support a grant of administration on his estate by the 
Probate Court of some county; and the validity of the grant can 
not be assailed by the defendant, on the ground of a want of assets 
in tha@ county. Jb. 528. 

Foreign grant of administration.—lf the deceased plaintiff was in 
fact domiciled in another State at the time of his death, and letters 
of administration are there granted on his estate, the foreign ad- 
ministrator thereby acquires no title to the assets here, nor any 
right to revive and prosecute the suit, without a compliance with 
statutory provisions (Code, §§ 2637-40); and any arrangement be- 
tween him and the distributees, for the collection and distribution 
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of the estate, can not bar the further prosecution of the action by 
the administrator appointed here. Jb. 528. 

Authority of executor or administrator to bind estate.—Without ex- 
press power, an executor or administrator can not, by any act or 
contract, create a charge or liability against the decedent’s estate; 
nor can he, by any payment, promise or admission, suspend or 
remove the bar of the statute of limitations, so far as it affects a 
charge on lands, descended or devised ; nor waive, or in any man- 
ner displace, the bar of the statute of non-claim. Grimball v. 
Mastin, 552. 

Non-claim as defense; averment of presentment.—When the bill seeks 
to enforce against a decedent’s estate a claim which is, prima facie, 
Within the bar of the statute of non-claim (Code, § 2597), and fails 
to aver the due presentment of the claim, or facts excepting it 
from the operation of the statute, it is subject to demurrer; and 
an averment of an admission by the personal representative, of 
such presentment, is not the equivalent of an averment of the fact 
itself. Db. 550. 

Same.—When the purpose of the bill is to enforce, not the original 
debt or claim against the decedent's estate, but a subsequent 
promise by the heirs or devisees, founded on a valid claim against 
their ancestor, and a lien created by them for its payment or per- 
formance, the bar of the statute of non-claim comes collaterally 
in question, as affecting the consideration of the subsequent 
promise, and it is not necessary that the bill should aver present- 
ment. Jb. 553, 

Admission by executor, as to presentment of claim.—In the matter of 
the presentation of claims against the estate, the executor repre- 
sents the whole estate; and his admissions of due presentment, 
while he is acting as executor, whether made before or after the 

‘ expiration of the period allowed for presentment, is evidence of 
the fact, which is not impaired by his subsequent resignation. 
Tb. 553. 

Promissory note of administrator, for debt of estate; when binding on 
him personally.—When an administrator executes a promissory 
note, under authority granted by an order of the Probate Court 
(Code, § 2432), for the purpose of settling or extending a debt of 
the estate, the note imposes no personal liability upon him; but, 
if the proceedings are substantially defective, and, by reason 
thereof, the note is not binding on the estate, the general rule 
applies which governs the contracts of trustees and agents, and 
the note imposes a personal liability on the administrator. Me- 
Calley v. Wilburn & Co., 549. 


10. Form of judgment against administrator.—Where the defendant is 


described, in the summons and complaint, as ‘‘W. J. M., admin- 
istrator of M. A. M.,’’ and in the margin of the judgment-entry 
as “‘W. J. M., edm’r of M. A. M.;’’ while the judgment, by n7/ 
dicit, is, that the plaintiff ‘‘have and recover of the defendart’”’ 
the amount specified, ‘‘ to be levied of the goods and chattels of 
his said intestate in his hands to be administered ;’’ the judgment 
is against the defendant personally, and the superadded words 
will be rejected as surplusage, or regarded asa clerical misprision. 
Th. 549. 


11. Will construed as conferring personal trusts on executors, which can 





not be exercised by one only.—Where the testator devised his entire 
estate, real and personal, to his two executors as trustees, author- 
izing them to continue his mercantile business, at their discretion, 
for the benefit of his estate, with power to sell, buy, or re-invest, 
and to manage the business “ upon their judgments, without any 
order of court,’’ but after consultation with his widow ; the income 
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and profits, after payment of his debts, to be used for the support 
and maintenance of his widow and child or children as a family 
during her lite, and on her death the property to vest absolutely 
in the children; held, that the will created personal trusts, which 
could not be executed by the sole executor who qualified. Wer- 
born v. Austin, 381. 

Evrecutor and trustee acting without authority ; bill for account and 
settlement.—When a sole acting executor undertakes the manage- 
ment of the estate, and the execution of the personal trusts 
created and conferred by the will on both of the persons named as 
executors, although he acts without authority, he renders himself 
liable as a trustee; and he may be required to account in equity 
at the suit of the remainder-man. Jb. 387, 


EXEMPTIONS. 


i. 


» 
vo. 


D. 


Waiver.—A waiver of all exemptions, contained in a promissory 
note, though inoperative as to the homestead (Code, § 2848), is 
valid and effectual as to personal property. Wagnonv. Keenan, 519. 

Same.—A verbai mortgage of personal property can not operate as 
a valid waiver of the right to claim the property as exempt (Code, 
§§ 2846, 2848); and a written instrument is not effectual for that 
purpose, unless the intention to make such waiver is therein 
clearly expressed. Know v. Wilson, 309, 

By what law determined, and value in 1867.—As against the 
claims of creditors, the extent and amount of exemptions are 
to be determined by the law which was of force when their debts 
were created ; and under the laws which were of force prior to the 
Mth February, 1867, a debt of money in the hands of a garnishee 
could not be claimed as exempt. Todd v. MeCravey’s Adm’r, 468. 

Claim of exemption against garnishment; where filed.—When a 
garnishment is levied upon any personal property other than 
money or choses in action, a claim of exemption thereto ‘‘ must be 
lodged with the officer making the levy’’ (Code, § 2834); but, 
when the levy is upon ‘‘any money or choses in action”? (Ib. § 2842), 
the claim of exemption must be filed, verified by affidavit, in the 
court where the proceeding is pending; and it may be interposed 
at any time before the debt is condemned in the hands of the 

garnishe e, but subject to reasonable regulation by the court. 
Th. 468. 

Burden of proof, as to exremption.—A “declaration and claim of ex- 
emption,’’ duly made and filed jor record in the Probate Court, is 
prima facie correct (Code, § 2831), and imposes on a contesting 
creditor the onus of establishing its incorrectness, or invalidity ; and 
when its validity depends on the time when the debt was con- 
tracted, the creditor must atlirmatively prove the time for which 
he contends. Jb. 468. 


FORCIBLE ENTRY, AND UNLAWFUL DETAINER. 


1. 


a 


> 
oO. 


Complaint.—A count for forcible entry and detainer, and a count 
for unlawful detainer, may be united in the s same complaint; and 
if the — al complaint, filed in the justice’s court, was for forcible 
entry and detainer, a complaint for unlawful dethiner may be filed 
in the Cireuit Court. Littleton v. Clayton, 571. 

Demand of possession, and proof th reof.—To maintain an action of 
unlawful detainer, a written demand of possession is indispensable 
(Code, § 3697); and parol evidence of such demand can not be re- 
ceived, until a proper predicate has been laid by notice and failure 
to produce it. Jb. 571; also, King v. Bolling, 594. 

Proof of prior possession; estoppel between landlord and tenant. 
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4. 


Actual prior possession by plaintiff is necessary to the mainte- 
nance of an action for unlawful detainer; yet, where the action 
is brought by a landlord, against his tenant holding over, the de- 
fendant is estopped from disputing the fact cf such prior posses- 
sion by plaintiff. Jb. 577, 594. 

Three years possession, as bar to action.—The uninterrupted occupa- 
tion of the premises by defendant for three years before the com- 
mencement of the action, his estate not being determined, is a bar 
to the action (Code, § 3705); but a tenant holding over can not set 
up such three years possession asa bar, when he has paid, or 
promised to pay rent, during that period. Jb. 594. 


FORGERY. See Criminat Law, 32-36. . 
FORMER CONVICTION, OR ACQUITTAL. See Criminar Law, 77-80. 
FRAUD. 


l. 


» 


ae) 


de 


e, 
~ 


o 


Fraudulent representation; matters of opinion, or matters equally 
open to both parties. —The mere expression of an opinion can not 
be a fraudulent representation, unless falsely made, with intent to 
deceive, and actually deceiving; nor can it constitute a fraud, 
vitiating a contract thereby procured, when it relates to a matter 
equally open to both parties. Railroad Co. v. Matthews, 357. 

Subscription for stock in railroad company, procured by fraud of 
agent.—A subscription to the stock of an incorporated railroad 
company, procured by the fraud of the company’s agent soliciting 
subscriptions, may be defeated on the plea of fraud, when the 
company attempts to enforce it by suit. Jb. 357. 

Fraudulent representations to other persons.—There are cases of fraud, 
and other unlawful acts, particularly acts of the same general 
character continuous in their nature, where it is permissible to 
prove other similar transactions occurring at or about the same 
time, as shedding some light on the particular transaction in con- 
troversy ; but, in an action against a subscriber for stock in a rail- 
road company, who defends on the ground of fraudulent repre- 
sentations by the company’s agent in procuring his subscription, 
he can not be allowed to prove similar representations made by 
said agent to other subscribers in the same neighborhood. Jb. 357. 

False representation constituting failure of consideration.—A state- 
ment as of fact by the vendor of an article, on which the purchaser 
has a right to rely, and on which he does rely, purchasing on the 
faith of it, constitutes, if false, a good defense to an action for the 
purchase-money, though not known by the seller to be false; and 
this, not on the ground of fraud, but of failure of consideration ; 
but this principle does not apply to a statement which is merely 
the expression of an opinion. Jb. 357. 

False representations by agent, as to location and completion of road. 
Representations by the agent of a railroad corporation, soliciting 
subscriptions for stock from persons living along the contemplated 
route of the road, as to its intended location, and the time within 
which it will be completed to a particular place, are but the mere 
expression of an opinion, and neither constitute a fraud, nor are 
available as a defense to an action on a subscription for stock 
made on the faith of them, unless known by the agent to be false, 
and made by him with intent to deceive. Jb. 357. 

Fraud by purchaser, in buying goods; rights of seller.—Where goods 
are obtained on credit by an insolvent purchaser, with no inten- 
tion or reasonable expectation of paying for them, and without 
disclosing to the seller his financial status, the fraud vitiates the 
sale, and the seller may recover the goods, except from a sub-pur- 
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7. 


10. 


11. 


12 


14. 


chaser for valuable consideration without notice. MeCormick & 
Richardson v. Joseph & Anderson, 236; Spira v. Hornthall et 
al., 137. 


Same; sub-purchase for value, without notice; innocent sufferers by 


wrongful act of third person.—lt the goods have passed into the 
hands of a sub-purchaser for valuable consideration, without notice 
of the fraud, his right is superior to that of the original vendor, 
and the latter can not recover the goods from him; the principle 
applying as between them, that where one of two innocent per- 
sons must suffer by the wrongful act of a third person, the loss 
must fall on him who put it in the power of that person to perpe- 
trate the wrong; and a remote sub-purchaser is equally entitled to 
protection against the claim of the vendor, when either he or any 
one of the intermediate purchasers acquired the goods for valuable 
consideration without notice. Jb. 137. 

Same; who is purchaser for value-—Merely agreeing to take the 
goods in payment of an indebtedness past-due, and entering a 
credit on the account for the price, without surrendering anything 
valuable, does not entitle the creditor to protection as a purchaser 
for valuable consideration; secuvs, if he takes them in absolute 
payment and satisfaction, and surrenders the evidence or securities 
of his debt. Jb. 137. 


Same; burden of proof as to notice. —When the vendor has proved 


that the goods were obtained from him by the fraud of the pur- 
chaser, it is incumbent on the sub-purchaser, claiming protection 
against the rights of the vendor, to show that he paid value for 
them; but, when he has done this, the onus is on the vendor to 
prove that he had notice of the fraud. Jb. 137. 

Proof of purchaser's insolvency ; subsequent admissions or declara- 
tions. —The insolvency of the purchaser, at the time the contract 
was made, can not be proved by his admissions or declarations 
made subsequently to a transfer of the goods; and his sworn an- 
swer toa bill in chancery, to which the transferree or claimant 
Was not a party, is, as to the latter, res inter alios, and not compe- 
tentevidence. McCormick & Richardson v. Joseph & Anderson, 236. 

To what witness may testify.—The seller of goods, testifying as a wit- 
ness for himself, in a controversy with asub-purchaser, can not be 
allowed to state that ‘“‘he believed the purchaser to be solvent, and 
would not have sold the goods if he had known of his insolvency.”’ 
Ib. 236. 

Same; general reputation.—The seller’s ignorance of the purchaser’s 
insolvency is competent evidence for him, on an issue involving 
his right to reclaim the goods on the ground of fraud, as his knowl- 
edge of that fact would be competent evidence against him ; yet he 
can not be allowed to state, while testifying as a witness, that 
‘from general report he understood’? that the purchaser was 
solvent. Jb. 236. 

Fraud as ground of equitable relief. —Fraud is not, of itself, a ground 
for equitable interference, where the complainant has a legal title, 
and a full and adequate remedy at law; and the fact that her 
name was forged—was signed without her authority, knowledge 
or consent—as grantor with her husband, to a conveyance of lands 
belonging to her statutory estate, of which the defendant is in 
possession, claiming under the forged deed, is no obstacle toa 
recovery at law, and, therefore, no special ground for equitable 
interference. (SomMERVILLE, J., dissenting.) Peeples v. Burns, 290. 

Fraud vel non; charge invading province of jury.—Where the plaintiff 
claims the money in controversy under a deed of gift from her hus- 
band, which is assailed on the ground of fraud in fact, the issue 
of fraud vel non is a question for the jury, and a general charge’ in 
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favor of the defendant is an invasion of their province. Seals rv. 
Holloway’s Adm’ r, 344. 


FRAUDS, STATUTE OF. 


Ll. 


» 


Verbal lease for one year, commencing at future day.—Although a 
verbal lease for the term of one year, to commence at a future day, 
is void under the statute of frauds (Code, § 2121); yet, if the tenant 
takes possession under the lease, and pays the rent as stipulated, 
this imparts validity to the contract, creates the relation of land- 
lord and tenant btween the parties, and gives the landlord a right 
to an attachment against the crop for advances made during the 
vear. Martin v. Blanchett, 288. : 

Pleading statute.--The statute of frauds as a defense, if not specially 
pleaded, is waived, and is not available under the general issue. 
Tb. 288. 


FRAUDULENT CONVEYANCES. 


l. 


- 


» 
o. 


_— 


or 


When absolute conveyance will be declared mortgage, and therefore 
fraudulent as against creditors.—A conveyance which, though ab- 
solute on its face, was intended to operate only as a mortgage, or 
security for a debt, is fraudulent and void as against the creditors 
of the grantor; but it will not be so declared at their instance, 
unless the evidence is clear and convincing, since the law never 
strives to force conclusions of fraud. Danner Land & Lumber Co. 
v. Stonewall Ins. Co., 184. 

Absolute conveyance, with subsequent agreement for re-purchase ; re- 
tention of possession by vendor, as badge of fraud; agreement not to 
record deed.—A conveyance which is absolute on its face will not 
be declared a mortgage, and theretore fraudulent as against cred- 
itors, because it is shown that, a few days after the consummation 
of the transaction, the parties entered into a new contract in 
writing, by which the purchaser gave the vendor a right to re- 
purchase the property at the same price; nor will the transaction 
be held fraudulent, because the vendor remained in possession 
after the sale, when it is shown that this was under an agreement 
to pay rent; nor because the grantee agreed to withhold the deed 
from record, for fear of injuring the credit of the grantor, but 
nevertheless did record it by advice of his attorney. Jb. 184. 

Fraudulent conveyance; simulated consideration.—When the consid- 
eration of a conveyance by a debtor is wholly simulated, or is 
partly simulated for the purpose of approximating the apparent 
consideration and the real value of the property conveyed, and 
the conveyance is executed with the intent to prevent the property 
from being subjected to the debts of the grantor, it is fraudulent 
and void as against creditors. Proskauer v. Savings Bank, 257. 

Same ; antecedent liability as surety on administration bond, as con- 
sideration.—An absolute conveyance by an insolvent or embar- 
rassed debtor to his surety on an administration bond, intended 
only as a security or indemnity against the surety’s antecedent 
liability, no new or additional liability being contemporaneously 
incurred, is fraudulent and void against the existing creditors of 
the grantor. Jb. 257. 


Estoppel en pais against creditor by laches, or by accepting fraudulent 


grantee as indorser.—A creditor is not estopped from filing a bill to 
set aside, on the ground of fraud, aconveyance executed by his in- 
solvent debtor, and a subsequent conveyance by the grantee to the 
debtor’s wife, because he'delayed for one or two years after the 
execution of the conveyances, making efforts in the meantime to 
collect his debt; nor because he renewed his debt after the execu- 
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tion of the conveyances, and accepted the fraudulent grantee as 
indorser on the renewed note, to the payment of which he seeks 
to condemn the property conveyed. Proskauer v. People’s Savings 
Bank, 257. 


6. Statute of limitations in favor of fraudulent grantee.—The limitation 


in favor of a fraudulent grantee of land, against creditors of his 
grantor, is ten years; and in cases of fraud, the creditor is allowed 
an additional period ot one year after the discovery of the fraud 
(Code, § 3242); but this is not an exception restricting the general 
limitation to one year. Jb. 257. 


7. Estoppel en pais, by representations of debtor as to title of surety, his 


Fraudulent grantee; voluntary and fraudulent conveyances.—When 
a debtor, against whom a suit is pending, induces his creditor to 
dismiss the suit, to extend the time of payment, and to accept the 
notes of himself and a third person as his surety, on the repre- 
sentation that the surety is the owner in fee of a tract of land, 
which the debtor himself had bought and paid for, taking the title 
in the name of the surety for the purpose of defrauding his credi- 
tors; as between the parties to the transaction, or their heirs, the 
facts are to be taken to be as they were represented to be; the 
creditor having recovered separate judgments on the extended 
notes, against the debtor and his surety, and seeking, by bill in 
equity, to subject the land to the satisfaction of the judgment 
against the surety, which the latter had re-conveyed to his prin- 
cipal, the heirs of the latter are estopped from setting up the 
fraud under which the surety held the land, or claiming under the 
re-conveyance to their ancestor ; which re-conveyance, if voluntary, 
is void against the existing creditors of the grantor. and if execu- 
ted with an intention to defraud the creditors of the grantor, the 
grantee participating in the fraud, is equally void and inoperative, 
though full consideration was paid. Larkin v. Mead, 485. 


8. Conveyance by hushand to wife ; validity as against creditors.—The 


conveyance by a husband to his wife, here assailed by subsequent 
creditors on the ground of fraud, was held fraudulent and void, on 
substantially the same facts, in the case of Seals v. Robinson & Co., 
at the last term (which see, in 75 Ala. 363); and the court adheres 
to the conclusion then announced. Seals v Pheiffer & Co., 278. 


% Same; proof of consideration as against creditor; hearing on bill 


and answer.—As against creditors of the husband existing at the 
time of the execution of a conveyance by him to his wife, the onus 
is on her to show the payment of a valuable consideration ; but 
an indebtedness on his part, for moneys belonging to her statutory 
estate, by him received and converted, or appropriated to his own 
uses, is a valuable consideration; and where such consideration is 
set up in an answer under oath to a bill for discovery, and in re- 
sponse to special interrogatories attached to the bill, and the 
hearing is on bill and answer only, the complainant is not entitled 
to a decree subjecting the lands to the satisfaction of his debt. 
Floyd v. Floyd, 353, 

Validity of mortgage, as against prior judgment.—As against a judg- 
ment, which is evidence of an indebtedness from the date of its 
rendition, a mortgage subsequently executed by the deb or, in the 
absence of proof of its consideration, must be adjudged voluntary, 
and constructively fraudulent; but, as between the parties, the 
mortgage is valid, and confers on the mortgagee a title on which 
he may maintain an action against any one who does not connect 
himself with the judgment. Street v. MeClerkin, 580, 


GAMING. See Criminat Law, 37, 
GARNISHMENT. See ArracuMeEnt. 
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GRAND JURY. See Criminar Law, 66. 


GUARDIAN AND WARD. : . 
1. Jurisdiction of equity to compel settlement.—The Chancery Court has 
original jurisdiction over the settlement of a guardian’s accounts, é 


and the-ward may invoke its jurisdiction, at any time before pro- 
ceedings have been commenced in the Probate Court, without as- 
signing any special reasons. Fulgham v. Herstein, 496. 
2. Parties to bill for settlement, when quardian is dead, and his estate 
insolvent.—In the absence of statutory provisions, the death of the 
guardian, and the insolvency of his estate, furnish a sufficient : _ 
reason for the omission to make his personal representative a 
party to a bill filed by the ward against the surety on his official 
bond, or the personal representative of the deceased surety, to 
compel an account and settlement; and the statute now authoriz- 
ing a suit against one or more of several joint obligors without 
joining the others (Code, § 3754), such a bill may be maintained 
without alleging the insolvency of the estate of the deceased guar- 
dian. Jb. 496. 





HABEAS CORPUS. 


1. Application for bail or discharge; burden of proof.—On an applica- 
tion for a discharge or bail by a person who is in confinement i! 
under an indictment for murder, he is presumed to be guilty of 
murder in the first degree, unless that presumption is overcome 
by the evidence adduced ; and the indictment being produced, the 
defendant must take the initiative, and rebut the presumption 
arising therefrom. Ew parte Rhear, 92. 


HOMICIDE. See Criminat Law, 38-60. 
HUSBAND AND WIFE. 


1. Contracts between husband and wife, at common law.—At common 
law, all contracts between husband and wife were prohibited, and 
a conveyance of property by the wife to the husband directly was 








void ; but a married woman was not incapacitated to act as trustee, 

express or implied, and she might, in the exercise of a power as i 
trustee, make a conveyance to her husband, which a court of r 
equity would sustain as if made to a third person. Harden v. 
Darwin & Pulley, 472. 


2. Same, under statutory provisions.—The capacity of the wife to make 
contracts is not enlarged by the statutory provisions creating and 
regulating the estates of married women, and contracts between 
her and her husband for the sale of property are prohibited (Code, 
§ 2709); yet she may, as at common law, execute a power as 
trustee in his favor, or be declared a trustee in invitum at his in- 
stance. Ib. 472. 

. Estoppel against married woman.—The deed of a married woman, 
conveying property belonging to her statutory estate, if executed 
in any other manner than that prescribed by law, or founded ona 
consideration not sanctioned by law, does not estop her from as- 
serting its invalidity, and asking its cancellation; and though she 
might be estopped from denying the validity of an act done under 
a power, and within the scope of her authority as trustee, the pre- 
cedent inquiry would remain, whether she performed the act in 
the capacity of trustee. Jb. 472. 

. Purchase of lands with joint moneys of husband and wife ; resulting 
trust, and voluntary partition.—When lands are purchased and 
paid for, partly with the moneys of the husband, and partly with 
moneys belonging to the statutory estate of the wife, the title 
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being taken in her name, a resulting trust may be established in 
favor of the husband, to the extent of his moneys so invested, by 
proof repelling the presumption of an advancement or provision 
for the wife; and if the parties voluntarily execute a deed of par- 
tition, reciting the facts, a court of equity will sustain and enforce 
it against the wife or her heirs, ‘‘so far as the partition clearly ap- 
pears to be fair and just;’’ but, if two separate tracts of land are 
so bought, at different times, and by distinct contracts, and by 
the deed of partition one tract is assigned to each, thereby effect- 
inga partial exchange, a court of equity will not enforce it against 
the wife or her heirs, though it might be sustained ‘‘when shown 
to be equitable and for the benefit of the wife.’? Ib. 472. 

5. Same; recitals of deed.—The recitals of the deed of partition in such 
case, if made deliberateiy and freely, are entitled to great weight, 
but are not conclusive; and when it is shown, as here, that they 
are untrue in fact, that the partition was not equitable, fair and 
just, and that it was procured by undue influence and other im- 
proper means while the wife was an invalid, a court of equity will 
cancel and set it aside, at the instance of her heirs, although it is 
not shown that the entire purchase-money was paid by the wife. 
Ib. $72. 

6. Purchase of lands by husband, with wife’s money; approval by court 
of voluntary act which it would have compelled.—When lands are 
bought by the husband with moneys belonging to the separate 
estate of his wife, whether statutory or equitable, and the title 
taken in his own name, a court of equity will, at the instance of 
the wife, compel him to convey the property to her, by words cre- 
ating the same estate as that by which she held the money, unless 
creditors or purchasers have acquired intervening rights; and if 
the husband does this voluntarily, the court will sanction and ap- 
prove theact Lee v. Lee, 412. 

7. Same.—Although the wife can not repudiate an investment of her 
moneys by her husband, with her consent, in the purchase of 
lands for her, and recover the money invested; yet, where the 
husband purchases lands in his own name, and for his own ben- 
efit, using funds belonging to the separate estate of his wife, with 
her consent, in paying the purchase-money, the same principle 
applies as in case of any other purchase by a trustee with trust 
funds; she may charge the husband personally, or trace the money 
and claim the lands, or charge them with the re-payment of her 
money used in their purchase; and she may assert this equity 
against all persons except a purchaser for value without notice. 
Sawyers v. Baker, 461. 

8. Same; conflicting equities of wife, and sureties and mortgagees of ven- 
dor.—When an administrator sells land under a probate decree, 
becoming himself the purchaser, giving his note with sureties for 
the purchase-money, and executing to them, after the maturity of 
the note, but before he had obtained a conveyance under the order 
of the court, a mortgage on the lands fortheir indemnity ; if he re- 
sells a portion of the lands to the husband of one of the distrib- 
utees, who, with his consent, and with the knowledge of his sure- 
ties on the note, uses the wife’s distributive share in part payment 
to the succeeding administrator; the sureties, having afterwards 
paid the balance due on the note, can not assert, as against the 
equity of the wife arising out of such use of her moneys, a superior 
right by subrogation, nor under the mortgage. Jb. 467. 

9. Conversion of wife’s equitable estate into statutory estate.—Conceding 
that a married woman, owning an equitable estate, may intention- 
ally convert it into a statutory estate; yet such conversion, inten- 
tionally made, is not shown by proof of the facts, that lands bought 
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by the husband with moneys belonging to her equitable estate, 
title being taken in his own name, and afterwards sold under exe- 
cution against him, were bought in her name, with other moneys 
belonging to her equitable estate, and conveyed to her by words 
not excluding his marital rights; nor by a decree in chancery. un- 
der a bill filed by her against subsequent purchasers at execution 
sale against her husband, by which the title is vested in her “as 
her separate estate under the laws of this State.’” Lee v. Lee. 412. 

10. Deeree declaring lands to belong to married woman, ‘‘as her sepa- 
rate estate under the laws of this State ;’’ whether estate is statutory or 
equitable.—U nder a decree in a chancery cause, rendered in 1875 
(before the decision in Short v. Battle, 52 Ala. 456, re-established 
the distinction between the statutory and equitable estates of mar- 
ried women), enjoining actions at law by purchasers at execution 
sale against the husband, and vesting the title to the lands in con- 
troversy in the wife, who was the complainant, ‘‘as her separate 
estate under the laws of this State ;’’ these words ‘‘are of doubtful 
import on their face,’ and the court does we decide whether they 
create a statutory or an equitable estate ; but they do not establish 
an intended change in the character of the omplainant’s estate, as 
shown by the pleadings and proof. Jb. 4/2. 

11. Conveyance of lands to married woman; character of estate.—A con- 
veyance of lands to a married woman, without any words showing 
an intention to exclude her husband’s marital rights, vests in her 
a statutory estate. Jb. 472. 

12. Same.—A conveyance of lands to a married woman, ‘to her only 
proper use and behoof,’’ excludes the marital rights of her hus- 
band, and creates in her an equitable estate, as distinguished from 
a statutory estate. Webb v. Robbins, 176. 

13. Conveyance by husband to wife; validity as against creditors.—The 
conveyance by a husband to his wife, here assailed by subsequent 
creditors on the ground of fraud, was held fraudulent and void, on 
substantially the same facts, in the case of Seals v. Robinson & Co., 
at the last term (which see, in 75 Ala. 363); and the court adheres 
to the conclusion then announced. Seals v. Pheiffer & Co., 278. 

14. Same; proof of consideration as against creditor; hearing on bill and 
answer.—As against creditors of the husband existing at the time 
of the execution of a conveyance by him to his wife, the onis is on 
her to show the payment of a valuable consideration; but an in- 
debtedness on his part, for moneys belonging to her statutory 
estate, by him received and converted, or appropriated to his own 
uses, is a valuable consideration; and where such consideration 
is set up in an answer under oath to a bill for discovery, and in re- 
sponse to special interrogatories attached to the bill, and the hear- 
ing is on bill and answer only, the complain: int is not entitled to 
a decree subjecting the lands to the satisfaction of his debt. Floyd 

° F loyd, 353. 

15. Cancellation of conveyance by husband and wife; ignorance of contents. 
A conveyance of the wife’s property, duly executed by her and 
her husband, will not be cancelled and set aside, at her instance, 
on averment ‘“‘that she was induced and pursuaded by her said 
husband to sign said deed, without knowing the purport and effect 
thereof.’’ Tomlinson v. Watkins, 399. 

16. Wife’s statutory estate; for what articles liable.—The wite’s statutory 
estate can not be subjected by action (Code, -§ 2711) to liability for 
articles of apparel purchased by the husband for his own indi- 
vidual use. Grantham v. Payne, 584. 

17. When wife may sue on note, payable to husband.—A promissory note, 
given for the purchase-money of lands belonging to the statutory 
estate of the wife, though taken payable to the husband, is a part 
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of the corpus of her estate; and she may maintain an action on it’ 

in her own name, without any assignment or transfer by her hus- 

band. Jb. 584. 

F 18. Interest and hires; when wife can not recover.—The husband being 

entitled, so long as he remains trustee of his wife’s statutory estate, 

to receive the income of her property, and having power ‘transfer 

it; when the wife sues to recover her property which has been sold 
by him, she can not recover hire; and when she seeks, by bill in 
equity, to charge lands with the payment of her moneys used by 

him in its decree, she is not entitled to interest. “Sawyers r. 

Baker, 4G 

Husband and wife as parties.—The 15th Rule of Chancery Practice, 

requiring bills by married women, in reference to their separate 
estates, to be filed in their names alone, without joining their hus- 

N bands, fell with the statute on which it was founded, and which 
was abrogated by its omission from the Code of 1876; and since 
its abrogation, the husband must be joined with his wife as a com- 
plainant in a suit relating to her statutory estate. Werborn v. 
clustin, $31. 

20. Wife as party to bill filed by her trustee; amendment as to parties. 
The wife is a proper party to a bill filed by her testamentary 
trustee, Which seeks to set aside and cancel a mortgage of her 
property executed by her and her huchand to secure a recited in- 
debtedness ; and if she is joined as a defendant with her husband ; 
and the mortgagee, her name may be struck out by amendment, 
and she may then be made a co-complainant with the trustee. 
Tatum Brothers v. Walker, 560. 
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INDICTMENT. See Criminat. Law, 61-65. 
INSOLVENT ESTATES. 


1. Pending suit, as claim against insolvent estate; time of filing, and 
objection to.—The mere pendency of an action against the adminis- 
trator, at the time an estate is declared insolvent, does not take 
away the jurisdiction of the Probate Court to adjudicate the claim, 
nor extend the time for filing objections to it. The plaintiff may, 
notwithstanding the suggestion of insolvency, proceed to trial on 
the other issues, and have his judgment certified to the Probate 

4 Court; but he is not required to do so, and may at once file his 

claim in the Probate Court, afterwards dismissing his suit; and 

no objections being filed within the period allowed by the statute i 

(Code, § 2375), the claim must be allowed. Cunningham v. Lind- | 

! 
| 
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say, O10. 

2. Insolvency of defendant's estate, before judgment against garnishee. 
On the death of the defendant pending the suit,the action being 
revived against his administrator, who afterwards reports the 
estate insolvent, and suggests to the court that it has been re- 
ported and declared insolvent, no valid judgment can afterwards 
be rendered against the garnishee. Seals vr. Holloway’s Adm’ r, 344. 


INSURANCE. 
1. Verbal agreement to insure ; when risk begins.—A verbal agreement, 
made in October, to issue a policy of insurance for twelve months 


in the early part of November, covers a loss occurring on the 19th 
day of November. Jome Insurance Co. v. Adler, 242. 
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2. Same ; when complete, and sufficient to support action for breach.—A 

valid agreement to insure a stock of goods against loss by fire may 
be made verb: uly, and an action maintained for the breach thereof, I 
on proof that the substantial provisions of the policy were agreed 
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on between the plaintiff and the defendant’s authorized agent, pre- 
payment of the premium being waived, and some of the details 
left to the judgment of the agent in filling out the policy; that the 
parties separated under the mutual supposition that the contract 
was complete, and that a policy was afterwards issued, but subse- 
quent to the loss of the goods, in which the details were filled out 
according to the understanding of the terms by the agent. Ib. 242. 


3. Policy of life-insurance ; when representations are warranties ; state- 


ments as to age of applicant.—Although warranties are never fa- 
vored, and will neither be created nor extended by construction ; 
yet, when declared in express terms in a policy of insurance, the 
conditions and stipulations must be strictly complied with, without 
regard to the otherwise immaterial character of the matter to 
which they relate; and a representation as to the age of the appli- 
cant for a policy of life-insurance, being the basis on which the 
amount of the premium is computed, is necessarily material. 
Ala, Gold Life Ins. Co. v. Garner, 210. 


4. Same ; statements in application, when made by applicant, or by 


agent of insurance? company.—When the answers to the questions 
contained in the printed form of application are written by the 
agent of the insurer, from his own knowledge or judgment, or 
from information obtained from third persons, and are untrue, or 
are incorrectly written down by him from answers truthfully made 
by the applicant, the insurance company can not take advantage 
ot their falsity or incorrectness, although the policy is based 
on their truth, and declares them to be warranties; but, when 
they are correctly written by the agent from the verbal answers of 
the applicant, and are afterwards read over to him, and then 
signed by him, they are his answers and statements, though 
copied by the agent from memoranda taken by him at the time 
the verbal answers were made. J+, 2/0. 


5. Same; mistakes in answers to questions in application.—The insur- 


6. 


ance} company can not take advantage of a mistake in the applica- 
tion, When committed by its own agent; nor can the beneficiaries, 
suing on the policy, claim that a false statement was made by the 
assured through mistake, inadvertence, or ignorance, When the 
statement is declared to be a warranty. Jb. 2/0. 


Assignment of policy; when assignee may sue in his own name. 


When a policy of insurance is assigned pursuant to its terms, the 
assignee may maintain an action on it in his own name, in the 
event of a loss (Code, § 2890); but, where a policy is taken out by 
the mortgagor in his own name, the addition of the words, ‘‘Loss, 
if any, payable to J. F., tothe extent of his mortgage interest,’’ is 
a mere appointment of a part of the money, and does not consti- 
tute an assignment; nor does it authorize said J. F. to maintain an 
action on the policy in his own name, though the partial loss does 
not exceed the amount due on his mortgage. Fire Insurance Com- 
panies v. Felrath, 194. 


7. Stipulations in policy as to proof of loss, eramination of assured, &e.; 


when conditions to right of recovery.—There is no rule of law, or of 
public policy, which forbids parties, when entering into contracts 
of insurance, from stipulating that, in case of loss, the preliminary 
proofs thereof shall be furnished by the assured himself; that he 
shall submit himself to be examined on oath, and shall procure the 
certificate of a magistrate as to certain designated facts ; and when 
these stipulations are made in the policy, a compliance with them 
is a necessary condition to a right of recovery, unless performance 
has been waived by the insurer. Jb. 194. 


8. Waiver of defects or irregularities in proofs of loss.—When notice and 


preliminary proof of loss are served within a reasonable time, the 
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insurer must answer within a reasonable time afterwards; and if 
he fails to do so, or refuses to pay without objection to the suf- 
ficiency of the proof, this is a waiver of any and all objection to its 
sufficiency ; and if he points out certain alleged defects or irregu- 
larities in the proof, this operates as a waiver of all other defects 
or objections, however obvious or glaring. Jb. 194. 

9. Same; reasonable time, as question of fact; general charge on evi- 
dence. —What is a reasonable time, in such case, being a mixed 
question of law and fact, largely dependent on the particular facts 
of each case, must always be submitted to the jury, under appro- 
priate instructions; and when the testimony is not clear, and free 
from conflict on material points, a general charge in favor of either 
party is an invasion of the province of the jury. Jb. 194. 


INTEREST. See Husspanp ann Wire, IS. 
JUDGMENTS, AND DECREES. 


1. Judgment by nil dicit; conclusiveness of —A judgment by nil dicit, 
in an action on a promissory note, is conclusive as to all personal 
defenses which might have been urged against it, and precludes 
the defendant from denying that he owes plaintiff the amount 
thereby adjudged. MceCalley v. Wilburn & Co., 549. 

Form of judgment against administrator.—Where the defendant is 
described, in the summons and complaint, as ‘* W. J. M., admin- 
istrator of M. A. M.,”’ and in the margin of the judgment-entry 
as ‘* W. J. M., adm’r of M. A. M.;”’ while the judgment, by nil 
dicit, is, that the plaintiff *‘ have and recover of the defendant ”’ 
the amount specified, ‘‘ to be levied of the goods and chattels of 
his said intestate in his hands to be administered ;”’ the judgment 
is against the defendant personally, and the superadded words 
will be rejected as surplusage, or regarded as a clerical misprision. 
Tb. 549. 

3. Judgment against garnishee, and against claimant of Jund.—When 
a garnishment is sued out in aid of a pending action (Code, §3219), 
and a claimant of the fund in the hands of the garnishee, being 
summoned, propounds his right and interest; the issue being tried 
before judgment has been rendered in the original suit, a judgment 
for costs may be rendered against the claimant, and his claim be 
declared invalid; but it is irregular to render judgment final 
against the garnishee, in favor of the plaintiff, with an award of 
execution. Seals v. Holloway’s Adin’r, 344. 

4. Sale of lands by assignee, under order of court; rights of persons not 
parties.—A sale of land by an assignee in bankruptey, under an 
order of court, can not affect the rights of third persons, who are 
not made parties, and who have no notice, although their rights 
would have been concluded if they had been brought in. Cain vr. 
Sheets, 492. F 

5. Same; heirs and administrator as parties. —Where the bankrupt sur- 
rendered a tract of land which he had bought, not having paid the 
purchase-money, and having only received a bond for title; a sale 
of the land by the assignee, under an order of the court, does not 
affect the title of the heirs of the deceased vendor, who were not 
made parties, although the administrator was broughtin. Jb. 492. 

6. Conclusiveness of judgment.—Where the mortgagor, remaining 
in possession after a sale under the mortgage, and being sued 
by asub-purchaser, denied his tenancy under the plaintiff, and 
claimed to hold under the original purchaser, and thereby (with 
other pleas) defeated that action; he can not defeat a subsequent 
action by the original purchaser, by pleading and proving that he 
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held possession as the tenant of said sub-purchaser. Caldwell v. 
Smith, 157. 

7. Supreme Court ; conclusiveness of decision on lower court.—A decis- 
ion of the Supreme Court, duly entered of record, and properly 
certified to the court from which the appeal was taken, is con- 
clusive on that court, and can not be there assailed on account of 
errors or defects which do not render it void on its face; the only 
remedy being by petition, or other appropriate proceeding, in the 
Supreme Court. Donnell v. Hamilton, 610. 

8. Same; power over judgment after expiration of term.—The Supreme 
Court can not set aside a judgment or decree rendered by it, after 
the expiration of the term at which it was rendered, unless the 
same is void on its face. Jb. 610. 

9. Special court.—When two of the justices of the Supreme Court are 
disqualified to sit in a cause, the parties may consent, by agree- 
ment entered of record, that the case shall be submitted to the 
decision of the remaining justice, and that his decision shall be 
entered up as the decision of the court; or that two attorneys of 
the court, named in the agreement, shall be associated with him, 
and that the decision of the three, or a majority of them, shall be ) 
entered up as the judgment of the court; and if one of the attor- 
neys so selected dies before judgment is rendered, the decision of 
the justice and the surviving attorney, afterwards rendered, and 
regularly entered up as the judgment of the Supreme Court, is 
valid and binding on the parties, and can neither be assailed in 
the court below, to which the cause is remanded by judgment and 
certificate regular on their face, nor in the Supreme Court after 
the expiration of the term at which it is regularly entered. 
Donnell v. Hamilton, 610. 

10. Action on judgment.—Under the statutes dissolving the corporation 

ralled City of Selma, and creating a new corporation called Selma, 
an action at law may be maintained against the new corporation, 
on a judgment recov "ered against the former before its dissolution. 
Amy & Co. v. Selma, 103. 

11. Lien of judgment and execution.—Under our statutes, a judgment is 
not a lien on the defendant’s property, real or personal, but a lien 
is created by the issue of an execution and its delivery to the 
sheriff (Code, § 3210); which lien continues, so long as executions 
are regularly issued without the lapse of an entire term; but, when 
the lien has been once lost, by the lapse of an entire term without 
an execution, it can not be revived, so as to give it continuous 
foreg as if there had been no chasm, though a new lien may be 
acquired by a subsequent execution. Perkins v. Brierfield Tron & 
Coal Co., 402. 

12. Lien of judgments of Federal courts.—In the absence of legislation 
by Congress, the lien of judgments rendered by the Federal 
courts depends on State laws; and by express provision (U. 8. 
Rev. Stat., § 967), the lien of such judgments ceases ‘‘ in the same 
manner, and at like periods,’’ as the judgments of the State courts. 
Tb. 403. 

Payment of judgment to justice.-—The payment of the judgment by 
the defendant to the justice of the peace, without an acceptance of 
the money by the plaintiff, does not bar the plaintiff’s right to sue 
out an appeal or certiorari. Grantham v. Payne, 584. 

14. Judgment in civil suit; admissibility as evidence in criminal prose- 

’ eution.—A judgment recovered against a defaulting tax-collector 
and his sureties, in a civil action at the suit of the county, is not 
competent evidence against him in a subsequent criminal prosecu- 
tion for the default. Britton v. The State, 202. 

Decree construed, as affected by consent and agreement of record.—A 
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decree in a chancery cause, rendered under a submission on plead- 
ings and proof, held the complainant, a married woman, entitled 
to relief; vested the lands in controversy in her, ‘‘ as her separate 
estate under the laws of this State ;’’? perpetually enjoined the de- 
fendants, purchasers at execution sale against her husband, from 
the further prosecution of their action at law, and then added: 
‘And the defendants having agreed to assent to this decree, and 
to release all errors, as shown by their agreement hereunder writ- 
ten, it is by consent further ordered and decreed, that the com- 
plainant’s next friend pay the costs of this suit,’? &&. The agree- 
ment was signed by the solicitors of both parties, and was in these 
words: ‘* We hereby assent to the foregoing decree, and hereby 
release all errors.’’ J/e/d, that the agreement only extended to a 
release of errors on one side and the assumption of costs on the 
other, and did not show that the decree was rendered by consent, 
so far as it affected the character of the complainant’s estate in the 
lands. Lee v. Lee, 412. 

16. Decree declaring lands to helong to married woman “ as her separate 
estate under the laws of this State ;?? whether estate is statutory or 
equitable.—Under a deeree in a chancery cause, rendered in 1875 
(before the decision in Short v. Battle, 52 Ala. 456, re-established 
the distinction between the statutory and equitable estates of mar- 
ried women), enjoining actions at law by purchasers at execution 
sale against the husband, and vesting the title to the lands in con- 
troversy in the wife, who was the complainant, ‘‘as her separate 
estate under the laws of this State ;’’ these words ‘‘ are of doubt- 
ful import on their face,’’ and the court does not decide whether 
they create a statutory or an equitable estate; but they do not 
establish an intended change in the character of the complainant's 
estate, as shown by the pleadings and proof. Jb. 472. 

17. Decree for sale of lands, “ subject to mortgages.”’—In a suit by judg- 
ment creditors of the husband, seeking to set aside as fraudulent 
a conveyance of lands to the wife, and to subject the land by sale 
to the satisfaction of their judgments; subsequent mortgagees of 
the husband and wife having intervened, asserting their rights, 
and claiming protection as purchasers for valuable consideration 
without notice; held, that a decree in favor of the complainants, 
ordering the lands to be sold ‘‘ subject to the said mortgages,’’ was 
a recognition and determination of the validity of the mortgages, 
and estopped the complainants from assailing their validity, in a 
subsequent suit seeking to redeem from the purchasers at the sale 
under the decree, who afterwards succeeded by purchase to the 
rights of the mortgagees. Holden v. Rison & Co., 515. 


JURISDICTION. 


1. Of justice of the peace, see that title. 
2. Of Probate Court, in grant of administration, see Execvrors AND 
ADMINISTRATORS ; and in matter of probate of wills, see WILLs, 1, 2. 


JURORS AND JURY. 


1. Struck jury.—Under the statute giving “either party,”’ in a civil 
action, the right to demand a struck jury (Code, § 3018), all the 
persons litigant on one side, whether as plaintiffs or as defendants, 
are regarded as one party ; and where there are several defendants, 
having different defenses, the right of the plaintiff to a struck jury 
can not be defeated, because they can not agree among themselves 
as to the names to be struck off, but the court may, in such case, 
allow each defendant to strike off a name in rotation. M. & F. 
Railway Co. v. Thompson, 448. 
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2. Competency of juror, as affected by fixed opinion.—A person sum- 


moned as a juror, who states, on his voir dire, that he has a fixed 
opinion as to the guilt of the defendant, which would bias his ver- 
dict, if the facts proved were as he had heard them, but, if the 
facts differed from what he had heard, he believed he would not 
be biased, but would act on the facts as proved, is not competent 
as a juror.—Code, § 4881. (The court is ‘‘ unwilling to extend the 
rule in Bales v. The State, 63 Ala. 30.) Jackson v. The State, 18. 


3. Challenge of juror for cause ; waiver of right.—The officer before 


whom the preliminary examination of the defendants was had, 
and by whom they were committed to jail to await the action of 
the grand jury, being summoned as a regular juror, and being 
accepted without objection, after examination by the court, in the 
presence of the defendants, touching his qualifications as a juror; 
whether the failure to challenge him was the result of ignorance 
or inadvertence, the right of challenge was lost when he was ac- 
cepted and sworn as a juror; and a subsequent motion to excuse 
or set him aside, on his own statement of the facts to the court, 
saying that he had not recognized the defendants when first exam- 
ined, and that he had a fixed opinion which would bias his verdict, 
is addressed to the discretion of the court. Henry v. The State, 75. 


4. Special venire in criminal cases ; when authorized or necessary, and 


how organized. Jackson v. The State, 18 ; De Arman v. The State, 
10; Martin v. The State, 1. 


5. Polling jury, in criminal case. Prior. v. State, 56. 
JUSTICE OF THE PEACE. 


1. Jurisdiction in criminal cases.—While a justice of the peace is sitting 


for the trial of a case on its merits, whether civil or criminal, it 
may be that his court is one of limited or inferior jurisdiction, and 
that nothing will be intended to be within its jurisdiction except 
what affirmatively appears from the papers and proceedings in 
the cause; but, when the justice is sitting as an examining court, 
on the preliminary investigation of a criminal charge, this prin- 
ciple does not apply, and it is not necessary that his authority to 
act should affirmatively appear on the face of the proceedings, in 
order to support their validity when collaterally assailed. Boyn- 
ton v. The State, 29. 


2. Justice acting as coroner.—A justice of the peace may act as coroner 


when that officer ‘‘is absent from the county, or unable to act”’ 
(Code, § 4003) ; and when an inquest is held by a justice as coroner, 
a warrant of arrest founded on the verdict will support the jurisdic- 
tion of a committing magistrate, when collaterally assailed, no 
objection having been raised to the proceedings by motion to 
quash or otherwise, although it is not affirmatively shown that the 
coroner was absent, or unable to act. Jb. 29. 


3. Proceedings of justices on preliminary investigation, when acting out- 


side of beat, or one is incompetent to sit—When a justice of the 
peace issues a warrant of arrest, returnable before himself, he 
may associate with him, on the trial of the preliminary investiga- 
tion, ‘one or more magistrates of equal grade’’ (Code, § 4693) ; 
and it is no objection to the validity of their proceedings when 
thus sitting, that the associate justices are acting outside of their 
respective beats or precincts; nor are their proceedings void, be- 
cause one of the associates was incompetent to sit. Jb. 29. 


4. Appeal and certiorari from justice’s judgment ; trial de novo, and 


amendment of complaint.—When a cause is removed from a justice’s 
court into the Circuit Court, either by appeal or by certiorari, it is 
triable de novo, without regard to any defect in the proceedings 
(Code, § 3121); and a trial may be there had on the original com- 
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plaint, which may be amended, or a new complaint may be filed. 
Littleton v. Clayton, 571. 

5. Certiorari to justice’s judgment ; limitation of.—It is no objection to 
a certiorari, When sued out to review a judgment rendered by a 
justice of the peace, that it was sued out after the expiration of 
the five days allowed for taking an appeal (Code, § 3654); the 
limitation of the writ, in such case, ‘ would probably be one 
year.”’ Grantham v. Payne, 584. 

Payment of judgment to justice.—The payment of the judgment by 
the defendant to the justice of the peace, without an acceptance 
of the money by the plaintiff, does not bar the plaintiff’s right to 

sue out an appeal or certiorari. Ib. 584. 

7. Costs, in appeals from magistrates.—In an action to recover damages 
for a tort, if the plaintiff does not recover more than twenty dol- 
lars, he can recover no more costs than damages, in the absence 
of a certificate by the presiding judge that he ought to have re- 
covered more (Code, § 3129); but this provision does not apply to 
actions commenced in a justice’s court, and removed by appeal or 
certiorari into the Cireuit Court, as to which special provision is 
made for the taxation or apportionment of the costs (Code, § 3124). 
Baker v. Keith, 544. 

8. Execution issued by justice of the peace, and sent to another county. 
An execution issued by a justice of the peace, and sent to another 
county to be executed, must be authenticated by the certificate of 
the probate judge, or .of a justice of the peace of the latter county 
who is acquainted with his handwriting (Code, § 3647) ; and if not 
so authenticated, a levy under it is void. Street v. MeClerkin, 580. 


~ 
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LANDLORD AND TENANT. 


1. Verbal lease for one year, commencing at future day.—Although a 
verbal lease for the term of one year, to commence at a future day, 
is void under the statute of frauds (Code, § 2121); yet, if the tenant 
takes possession under the lease, and pays the rent as stipulated, 
this imparts validity to the contract, creates the relation of land- 
lord and tenant between the parties, and gives the landlord a right 
to an attachment against the crop for advances made during the 
year. Martin v. Blanchett, 288. 

2. Affidavit for attachment.—An aflidavit for an attachment, sued out 
by a landlord against his tenant, for advances to make a crop 
(Code, §§ 3467, 3469, 3472-3), is to be liberally construed, and is 
suflicient if it sets forth with substantial accuracy the g general j juris- 
dictional facts, either expressly, or by necessary implication ; nor 
is it necessary to negative conclusions or inferences to the con- 
trary. Gunter v. DuBose, 326. 

3. Same.—When an attachment is sued out on 30th December, claim- 
ing an indebtedness for advances made to enable the defendant to 
make a crop on lands rented from the plaintiff, but not stating for 
what year, the necessary and reasonable implication is, that the 
advances were made during the year just expiring; and if in fact 
any part was made during the preceding year, a balance remain- 
ing unpaid at the end of the year, such balance becomes a part of 
the advances for the next year, while the tenancy continues, and 
may be recovered under such affidavit ; but it is the better practice 
to state the particular facts as they are. Ib. 326. 

4. Landlord’s lien for advances.—The landlord’s lien for advances is 
placed by the statute on the same basis of equality as his lien for 
rent (Code, § 3469; Sess. Acts 1878-9, p. 72) ; any balance remain- 
ing due at the end of the year, the tenanc y continuing for another 
year, is regarded as advances made on the crop of that year, and 
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is protected by the lien of that year; and it - not necessary that 
the same lands shall be cultivated each year. Thompson v. Pow- 
é Ll ,°291. 

. Action bu landlord, against purchaser of tenant’s crop.—An action on 
the case lies in favor of the landlord, against one who, having 
knowledge or notice of the landlord’s statutory lien, purchases 
from the tenant the crops grown on the rented 1: ands, and removes 
or converts them, whereby the lien was lost or destroyed. Jb. 397, 

6. Action for damages, by mortgagee of crops; against landlord with 
prior lien.—A mortgagee of crops grown on rented lands may 
maintain a special action on the case against the landlord, who, 
having notice of the mortgage, seized and sold the entire crop un- 
der his prior lien for rent Pand advances, the proceeds of sale ex- 
ceeding the amount of his claim; and is entitled to recover the 
excess. JIlamilton v. Maas & Brother, 288. 

. Conflicting liens for rent, advances, and under mortgage of crops. 

The landlord’s lien for rent (Code, § 3467) is superior to that of a 
mortgagee of the crops, though the mortgage was given before the ' 
beginning of the y year; and if the landlord makes advances to en- 
able his tenant to raise a crop, not only on the rented lands, but 
also on other lands owned by the ten: 7 himself, taking a crop- 
lien note and mortgage (Code, §§ 3286-7), the lien of this instru- 
ment is superior to that of the prior thd ang if the latter was 
given only for an antecedent debt; but the ‘lien of the mortgage 
must prevail at law, against a note given for the unpaid purchase- 
money of land, though called rent, and payable in cotton, and 
assigned to the landlord of the maker. Ih. 283. 

Estoppel as between landlord and tenant.—When a tenant enters into 
the possession on the faith of his lease, or, being in possession, is 
permitted to remain on recognition of the landlord’s title, he is 
estopped from setting up an outstanding title in defense of an 
action by his landlord during the continuance of his estate. 
Caldwell v. Smith, 157. 

9. Same.—A tenant can not dispute the title of the landlord under 
whom he entered, while still holding under him, but must first 
surrender the possession in good faith; it is not enough that he 
left the possession for a few days, without notice to his landlord, 
and again resumed it by collusion with another person. Littleton 
v. Clayton, 571. 

Same.—Actual prior possession by plaintiff is necessary to the 
maintenance of an action for unlawful detainer; yet, where the 
action is brought by a landlord, against his tenant holding over, 
the defendant is estopped from disputing the fact of such prior 
possession by plaintiff. Aing v. Bolling, 594. 

Same.—The uninterrupted occupation of the premises by defendant 
for three years before the commencement of the action, his estate 
not being determined, is a bar to the action (Code, § 3705); but a 
tenant holding over can not set up such three years possession as ] 
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a bar, when he has paid, or promised to pay rent, during that 
period. Tb. 594. 


LARCENY. See Criminat Law, 72-3. , | 
LICENSE. See Crnmnat Law, 83-4. 
LFEN. See JupGmMents AND DECREEs. 

LIMITATIONS, STATUTE OF. 


Admission of subsisting debt; —_ in avoiding bar of statutes of non- 
claim and limitations.—An admission that a claim is a subsisting 
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debt, necessarily implies its due presentment, which would avoid 
the bar of the statute of non-claim; but not of the statute of lim- 
itations (Code, § 3240), which requires a partial payment before 
the bar is complete, or an unconditional promise in writing signed 
by the party to becharged thereby. Grimball v. Mastin, 5538. 

2. Subsequent promise to pay debt already barred.—A debt which is 
barred by the statute of limitations, is a sufficient consideration to 
support a subsequent promise to pay it, if such promise is ex- 
pressed as required by the statute; and a debt al the ancestor, 
which is a charge on his lands, though barred by the statute of 
limitations, will support a subsequent promise to pay by the heirs 
or devisees. Ib. 552. 

3. Statute of limitations in favor of fraudulent grantee.—The limitation 
in favor of a fraudulent grantee of land, against creditors of his 
grantor, is ten years; and in cases of fraud, the creditor is allowed 
an additional period of one year after the discovery of the fraud 
(Code, § 3242); but this is not an exception restricting the general 
limitation to one year. Proskauer v. People’s Savings Bank, 257. 


MORTGAGE. 


1. Mortgage, or conditional sale ; construction of conreyance.—An in- 
strument can not operate as a mortgage, and at the same time as 
a conditional sale; and when it contains repugnant provisions, 
rendering its character doubtful, it will be construed as a mortgage 
rather than as a conditional sale. Rapier v. Gulf City Paper Co., 
126, 
2. Same.—The existence of a debt, which had been reduced to judg- 
ment, and the preservation of which, with its execution lien on 
the property conveyed, is expressly provided for in the instrument, 
with the right to levy on any other property of the debtor, if the 
debt is not paid in installments as specified, stamps the character 
of the instrument as a mortgage, although it is called a ‘‘ bill of 
sale,”’ and although it declares that the grantee ‘‘ becomes in all 
things the absolute owner of said property, the said party of the 
first part having only the right to re-purchase the said property 
upon the consideration and conditions named.”’ Jb. 126. 
3. Usury in mortgage ; stipulations construed.—A provision in a mort- 
gage for the payment of $2,500 within thirty days, ‘‘ and securing 
to be paid ”’ in installments, ‘‘ as hereinafter stated, all debts that 
may at the time be due to said party of the second part from the 
party of the first part, with the interest thereon, and all reasona- 
ble costs, charges, fees and expenses,’’ does not, per se, render the 
mortgage usurious; the stipulation being susceptible of the con- 
struction, that the $2,500 was to be a partial payment on the debt, 
and not as a bonus in addition to it. Ib. 126. 
4, Same.—The mortgaged property consisting of a newspaper office, 
with job-printing office attached, which had been conducted at a 
loss by the mortgagors, the mortgage is not rendered usurious by 
a stipulation that the mortgagee shall not be liable ‘‘ for any profit 
or revenue he may derive from the use of the property.””. 7b. 126. 
5. When absolute conveyance will be declared mortgage, and therefore 
fraudulent as against ereditors.—A conveyance which, though ab- 
solute on its face, was intended to operate only as a mortgage, or 
security for a debt, is fraudulent and void as against the creditors 
of the grantor; but it will not be so declared at their instance, 
unless the evidence is clear and convincing, since the law never 
strives to force conclusions of fraud. Danner Land & Lumber Co. 
v. Stonewall Ins. Co., 184. . 

- Absolute conveyance, with subsequent agreement for re-purchase ; re- 
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tention of possession by vendor, as badge of fraud; agreement not to 
record tS pane conveyance which is absolute on its face will not 
be declared a mortgage, and theretore fraudulent as against cred- 
itors, because it is shown that, a few days after the consummation 
of the transaction, the parties entered into a new contract in 
writing, by which the purchaser gave the vendor a right to re- 
purchase the property at the same price; nor will the transaction 
Ss held fraudulent, because the vendor remained in possession 
after the sale, when it is shown that this was under an agreement 
to pay rent; nor because the grantee agreed to withhold the deed 
from record, for fear of injuring the credit of the grantor, but 
nevertheless did record it by advice of his attorney. Jb. 184. 

. Equitable mortgage ; writing held insufficient.—A letter addressed to 
a merchant, in these words: ‘J am always the man to do right. 
If you think it proper to put the guano in the paper that Mr. H. has 
against me and my boys, it will be all right with me,’’ is not so free 
from ambiguity as to authorize the court to construe it as a verbal 
mortgage for the price of the guano, operating in presenti. Knox 
v. Wilson, 309. 

. Foreclosure of mortgage ; money decree against mortgagor.—On the 
foreclosure of a mortgage in equity, a personal decree may be ren- 
dered against the mortgagor in the first instance, for the amount 
due on the mortgage debt, as ascertained under a reference; 
although an execution can not be issued on such decree (Code, § 
3908), until after the mortgaged property has been sold and the 
sale has been confirmed, and then only for the balance remaining 
due. MeCall v. Rogers, 349. 

Foreclosure of mortgage, when debt is payable in installments.—When 
the mortgage debt is payable in installments, and default is made 
in the payment of one of them, the mortgage may be at once fore- 
closed, and a sale of the property decreed, without waiting for the 
maturity of the other installments; unless this construction is re- 
pelled, expressly or by implication, by the terms of the instru- 
ment itself, which is to be construed most strongly against the 
mortgagor. Johnson v. Buckhaults, 276. 

10. Same ; construction of mortgage.-—Where the mortgage debt is evi- 
denced by a written instrument in the form of a promissory note, 
by which the mortgagors promise to pay and deliver twenty-four 
bales of cotton, in three annual installments of eight bales each ; and 
the mortgage is conditioned, ‘‘ that if we [they] pay the said note 
on or before it becomes due,’’ with cost of recording, ‘‘ then this 
conveyance to be void; but, if we |they] fail to pay said sum 
when due, then said B., his agents or assigns, are authorized to 
take possession of any or all of said property, and sell the same at 
public outery for cash,’’ after giving notice as prescribed, ‘‘ and 
out of the proceeds of such sale to pay, first, the costs and ex- 
penses, and all costs of collecting; second, the amount, with in- 
terest, that may be due onthe debt above mentioned, and the 
residue, if any, to the undersigned,’’ mortgagors; the mortgage 
may be foreclosed, on default being made in the payment and de- 
livery of the first installment of cotton, although the other install- 
ments are not due. Jb. 276. 

11. Application of proceeds of sale of mortgaged property.—When mort- 
gaged property is sold under the mortgage, the mortgagee must 
apply the proceeds of sale to the payment of the mortgage debt, 
without any special directions from the mortgagor; and he can not 
apply the money to another debt, without the consent of the mort- 
gagor. Johnson v. Thomas, 367. 

12. Set-off in equity against mortgage debt.—When the mortgagee files 
a bill to foreclose, the mortgagor may set up any defense, except 
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the statute of limitations. which would be available at law in an 
action on the debt; and hence he may, in extinguishment or re- 
duction of the mortgage debt, set off any other debt or demand 
which would be available at law; but, when the bill is filed by the 
mortgagor himself, seeking to enjoin a sale of the property under a 
power in the mortgage, he must show some other ground for equi- 
table interference, before he can establish as a set-off an inde- 
vendent debt or demand, for whieh he has an adequate remedy at 
aw. Knight v. Drane, 371. 


. Sale by mortgagee, not pursuant to power ; rights of assignee.—A sale 


of the lands by the mortgagee, not in pursuance of the power 
contained in the mortgage, is not a valid foreclosure, but operates 
only as an equitable assignment of the mortgage ; and the assignee 
(or purchaser) acquires thereby no higher rights than the mort- 
gagee himself possessed. Sawyers v. Baker, 461. 

Proof of mortgage, where mortgagor and attesting witnesses sign by 
mark only.—When a mortgage of personalty is signed by the mort- 
gagor by mark only, and each of the subscribing witnesses signs by 
mark only, and neither of them is able to identify the paper or 
any of the marks, the execution of the instrument may be proved 
by the testimony of the mortgagee himself, or of any other person 
who saw the maker execute it; and it may be admitted as evi- 
dence on such proof, without more. Jones v. Hough. 437. 
Whether conveyance is mortgage or crop-lien for advances.—An in- 
strument conveying the crops to be grown during the year, in form 
declaring a statutory lien for advances made and to be made 
(Code, §§ 3286-7), is effective only as a mortgage, on proof that it 
Was given to secure an antecedent debt, and that no advances were 
in fact made on the faith of it. Hamilton v. Maas & Brother, 283. 

Description of personal property conveyed.—A mortgage which con- 
veys ‘‘all of the crops of corn, cotton and cotton-seed, and crops 
of every other name and description, to be grown this year in said 
county,’’ is not void for uncertainty, but is valid and operative to 
convey all the crops grown in said county by the grantor or mort- 
gagor. Jb, 283. 

Validity of mortgage, as against prior judgment.—As against a judg- 
ment, which is evidence of an indebtedness from the date of its 
rendition, a mortgage subsequently executed by the debtor, in the 
absence of proof of its consideration, must be adjudged voluntary, 
and constructively fraudulent; but, as between the parties, the 
mortgage is valid, and confers on the mortgagee a title on which 
he may maintain an action against any one who does not connect 
himself with the judgment. Street v. MeClerkin, 580. 


. Mortgage construed as intended for indemnity of surety, and enuring 


to benefit of creditor.—A mortgage, executed by a guardian to the 
surety on his official bond, conditioned that he ‘‘ shall manage 
said guardianship in the terms of the law,’ and, if he ‘‘ fails to 
comply with the terms of the law in the said guardianship, and 
‘ause loss by the said’’ surety, authorizing him to sell, and to 
apply the proceeds to the ‘‘ payment of said loss,’’ enures to the 
benefit of the ward, and may be enforced by him, on failure of the 
guardian to pay the amount adjudged against him on final settle- 
ment of his accounts. Daniel v. Hunt, 567. 

Foreclosure of mortgage; what defenses are available.—Against a bill 
to enforce or foreclose a mortgage, any defense may be set up 
which would be available at law, in an action on the secured debt, 
except the statute of limitations. Grimball v. Mastin, 553. 

Same; want of consideration as defense, and how taken.—When a 
want of consideration is shown by the averments of the bill, or 
by the recitals of the mortgage, which is made an exhibit to the 


: 
| 
| 





696 INDEX. 





MORTGAGE—Continued. 


bill, the defense may be taken by demurrer, or by motion to dis- 
miss for want of equity; but, in other cases, it must be taken by 1 
plea or answer; and the recitals of the mortgage, as to the con- 
sideration, may be contradicted by parol evidence. Jb. 553. 

21. Consideration of mortgage ; sufficiency of recitals, on demurrer.—A 
recital of ‘‘ten dollars in hand paid,” as the consideration of a 
mortgage, is sufficient to sustain it on demurrer for want of con-_ 
sideration, in the absence of all other evidence. Jb. 553. 

Plea‘of tender by mortgagor, to purchaser at mortgage sale.—A plea of 
tender, not accompanied with the payment of the money to the 
clerk of the court, is demurrable (Code, § 2997); and this provi- 
sion applies to a plea of tender interposed by the mortgagor in 
defense of an action by the purchaser at a sale under the mortgage, 
although it is declared by another statute (§ 2879) that the tender 
‘*has the effect to re-invest him with the title.’’ Caldwell v. 
Smith, 157. 

23. Tender in bill to redeem.—In a bill to redeem under a mortgage, it is 
always necessary to tender the amount due, unless it is averred 
that nothing is in fact due; and the only safe plan is to tender 
what may be found due, even when averring that nothing is due. 
Tatum Bros. v. Walker, 563. 

24. Filing bill in double aspect, asking cancellation of mortgage, or re- 
demption under it.—A bill can not pray to have a mortgage set 
aside and cancelled, as inoperative and void, or, in the alternative, 
for an account and redemption under it; and if the original bill 
prays the former relief only, an amendment asking the other, in 
the alternative, can not be allowed. Jb. 563. 

Bill for redemption under mortgage ; who may file-—No person can 
come into a court of equity for a redemption of a mortgage, but 
one who is entitled to the legal estate of the mortgagor, or claims 
a subsisting interest under him; and where the husband, as 
trustee, joins with his wife in a mortgage of her lands, an assignee 
or purchaser from him can not maintain a bill to redeem. /olden 
v. Rison & Co., 515. 

26. Decree in chancery for sale of lands, “‘ subject to mortgages.’’—In a 
suit by judgment creditors of the husband, seeking to set aside as 
fraudulent a conveyance of lands to the wife, and to subject the 
land by sale to the satisfaction of their judgments; subsequent 
mortgagees of the husband and wife having intervened, asserting 
their rights, and claiming protection as purchasers for valuable 
consideration without notice; held, that a decree in favor of the | 
complainants, ordering the lands to be sold ‘‘ subject to the said 
mortgages,’? was a recognition and determination ef the validity 
of the mortgages, and estopped the complainants from assailing 
their validity, ina subsequent suit seeking to redeem from the 
purchasers at the sale under the decree, who afterwards succeeded 

. by purchase to the rights of the mortgagees. Jb. 515. 

27. Redemption of real estate; what are “lawful charges ;’’ sale under ‘ 

power in mortgage.—If, in such case, the mortgages had not been 
foreclosed, at the time the decree ordering the sale was rendered, 

by a sale under the powers therein contained, their validity being 

thus recognized by the decree, they constituted a ‘‘ lawful charge ”’ , 
on the property, which the judgment creditors, seeking to redeem, 
were required to pay or tender; and if they had been thus fore- 
closed, whereby the equity of redemption was cut off, and only a 
statutory right of redemption remained in the mortgagor, the pur- 
chasers at the sale under the decree acquired nothing which could 
be redeemed by a judgment creditor. Jb. 515, 

Protection to mortgagee, as bona fide purchaser.—A mortgagee of 
property purchased with trust funds, if he had no notice of that 
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fact, and is a bona fide purchaser for value, is entitled to protec- 
tion against the implied trust arising from such investment of the 
trust funds; but, if the debt secured by the mortgage is tainted 
with usury, he is not a bona fide purchaser for valuable considera- 
tion. MeCall v. Rogers, 349. 

29. Same.—When the heirs and distributees of an intestate’s estate 
voluntarily make an agreement among themselves for a division 
of the lands, each executing to the administratrix his note for the 
agreed value of the land allotted to him, to be paid and adjusted 
on final settlement of the estate, liens being retained and declared 
on each one’s portion for his indebtedness; although the agree- 
ment is not recorded, the administratrix may enforce a vendor’s 
lien against one portion of the land, as against a mortgagee of the 
heir to whom it was allotted, to the extent of the interest acquired 
by him under the agreement; but, as to the interest therein in- 
herited by the mortgagor, the mortgagee may claim protection as 
2 purchaser without notice, if he is also a purchaser for value. 
Jones & DePras v. Robinson, 499. 

30. Sane.—A mortgage, when given only to secure an antecedent debt, 
does not entitle the mortgagee to protection in equity as a pur- 
chaser for valuable consideration; but, when given to secure a 
debt contemporaneously contracted, or in consideration of the ex- 
tension of an antecedent debt, this makes a valuable consideration, 
and entitles the mortgagee to such protection. Jb. 499. 

31. Same.—Ii the lands assigned to the husband, by the deed of parti- 
tion, are afterwards mortgaged by him and his wife, as security 
for his debt, the mortgagee can not claim protection as a bona fide 
purchaser without notice, on account of the deed of partition, but 
is charged with notice of all the facts shown by the records of the 
Probate Court, relative to the purchase by the wife at an admin- 
istrator’s sale, which is mentioned in the deed. Harden v. Darwin 
& Pulley, 472. 


NAVIGABLE STREAMS. 


lL. What streams are navigable.—A river or stream above tide-water is, 
prima facie, private, and not subject to the public right of floating 
or rafting timber; but it will be held navigable, or subject to the 
public right of user, on proof that it has, in its natural state, suf- 
ficient depth and width to be used for the transportation of timber 
or logs, or the products of the forest, the mines, or the tillage of 
the country along its banks, to market; not necessarily at all 
seasons of the year, but periodically, and for a time long enough 
at each period to make it: susceptible of beneticial use to the pub- 
lic. Lewis v. Lee County, 190. 

2. Same.—Under the tests and rules established by the former decis- 
ions of this court and other authorities, Pea River in Coffee county 
can not be considered a navigable stream, when the evidence only 
shows that it is ‘‘a stream upon which logs could be floated only 
at high water, or during a freshet, by the public generally, to Pen- 
sacola, Florida, where it was generally marketed ’’ Ib. i90. 


NEGLIGENCE. 


1. Injuries caused by traps and pitfalls; liability of owner for damages. 
All persons, whether natural or artificial, who own lands on which 
the public is invited, expressly or impliedly, to enter, are bound 
to keep such lands free from traps and pitfalls, and are liable in 
damages at the suit of any person injured by the neglect of this 
duty; but the principle does not extend to places which are 
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strictly private, or to which the public is neither invited nor ex- 
pected togo. M. & E. Railway Co. v. Thompson, 448. 


2. Same, as applied to railroad companies.—All the property of a rail- 


road company, including its depots and adjacent yards and 
grounds, is its private property, on which no one is invited, or can 
claim a right to enter, except those persons who have business 
with the railroad ; which class embraces, not only passengers, but 
protectors and friends attendant on their departure, or awaiting 
their arrival. Jb. 448. 


3. Same.—To the class of persons thus having business, the railroad 


company is under obligation to keep in safe condition all parts of 
its platforms, with the approaches thereto, to which the public do, 
or would naturally resort, and all portions of the station-grounds 
reasonably near to the platform, where passengers would be likely 
to go, and to provide safe waiting-rooms, and to keep the depot 
and platform well lighted at night; but, to the public at large, the 
= owes ‘‘nothing beyond the observance of the duties of 
good neighborhood,’’ which includes ‘‘the universal duty of doing 
no willful or wanton injury, and of not erecting or continuing, on 
or near its platform or approaches, to which the public may be ex- 
pected to go, any nuisance, trap, or pitfall, from which personal 
injury is likely to ensue.”’ Ih. 448. 


4. Liability of owners and lessees of railroad.—The building in the city 


of Montgomery known as the ‘‘Union Depot,’’? with the yard or 
grounds annexed, is the property of the two railroad companies 
known as the South and North Alabama, and the Louisville and 
Nashville; but the Montgomery and Eufaula railroad company, 
having acquired by lease, at a stipulated rent, the right to use the 
property in common with them, for the arrival and departure of 
its trains, with the use of its waiting rooms, ticket-oftlices, baggage- 
room, &c., is liable to passengers and the public generally, in rela- 
tion to the property, as if it were the owner in fee. Jb. 448. 


5. Contributory negligence as defense.—To an action against a railroad 


company, to recover damages on account of personal injuries sus- 
tained from a neglect of this duty [to keep its depot grounds and 
approaches in safe condition], contributory negligence on the part 
of the plaintiff himself is a complete defense. Jb. 448. 


6. Application of these principles to case at bar.—The plaintiff in this 


‘case came to Montgomery on the Montgomery and Eufaula rail- 
road, and, on alighting from the train at the Union Depot, desiring 
to find a privy, made inquiry of a stranger, who pointed in the di- 
rection of a privy erected on the bank of the river, at the further 
end of the platform, about fifty yards from the depot; and in try- 
ing to find it, he wandered beyond it in the dark, fell down the 
steep bluff, and sustained serious injuries. The railroad platform 
was well lighted, and extended from the depot to the river; but 
there was no lighéat the privy, and a house intervened between it 
and the lights on the platform. Held, on these facts, that the 
plaintiff had no cause of action against the railroad companies who 
owned the property, as to them being a mere stranger; and that 
he could not recover against the Montgomery and Eufaula corpor- 
ation, lessees of the property, because, being acquainted with the 
locality, he was guilty of contributory negligence in attempting to 
find the privy without further inquiry. /b. 448. 


7.- Liability of railroad company, for injuries to persons or property by 


negligence; burden of proof.—The liability of a railroad company 
for damages resulting from a failure to comply with statutory re- 
quirements, or from other negligence, whether to persons, or to 
stock or other property, is the same (Code, §§ 1699, 1700); but, 
where the injury is to stock or other property, the onus of show- 
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ing a compliance with the statutory requirements is imposed on 
the railroad company, and without this proof it does not relieve 
itself of the imputation of neligence; but the statute does not ex- 
tend this rule to actions for personal injuries. Clements v. Rail- 
road C'o., 533. 


8. Contributory negligence as defense.—The court does not assent to the 


proposition, that contributory negligence on the part of the plain- 
tiff, though proximate, is no defense to the action, if the railroad 
company was guilty of negligence, or omission of duty, which 
aided in bringing about the injury. Jb. 533. 


9. Liability of railroad company, for injuries to stock; statutory provis- 


ions.—The statutory provisions prescribing certain duties to be 
performed by railroad engineers ‘‘on perceiving an obstruction on 
the track of the road,’’ making the railroad company liable for all 
damages to persons, stock or other property, resulting from a fail- 
ure to comply with these requirements, and imposing on it, in an 
action for damages, the onus of proving compliance (Code, §§ 1699, 
1700), only apply when there is an obstruction on the track of the 
road, against which the engine or train, running its proper course 
and direction, may strike, and it is perceived by the engineer; nor 
do the statutory duty and liability arise, when an animal suddenly 
springs on the track in front of the engine, in such close proximity 
that human appliances can not avoid a collision. Railroad Co. v. 
Bayliss, 429. 


10. Same, at common law.—As to an animal running by the side of the 


track, though on the railroad’s right of way, the duties of the en- 
gineer and the liability of the company for damages are to be de- 
termined by the principles of the common law, which require that 
the engineer should use the same care and diligence which a care- 
ful and prudent man, handling agencies of similar hazard and 
power, would use in the management of his own business; and 
the rule is the same, whether the animal is seen by the engineer, 
or is not seen because of his failure to observe proper watchful- 
ness, so far as consistent with the performance of other duties 
equally imperative. Ib. 429. 


ll. Averment of negligence.—li the complaint alleges that three of the 


plaintiff’s cattle, particularly describing them, ‘‘were killed, and 
the other was injured or damaged to the value of ten dollars, by 
the negligence of the defendant in running a train of cars and loco- 
motives on said railroad, and thus became wholly lost to plaintiff ;”’ 
this is a sufficient averment that the injury was caused by the 
negligence of the defendant. Railroad Co. v. Carloss, 443. 


NEW TRIAL. 
1. Refusal not revisable-—The refusal of a new trial is not revisable 


by this court, on error or appeal. Bedwell v. Bedwell, 587. 


NON-CLAIM. 


1. Non-claim as defense; averment of presentment.—When the bill seeks 


to enforce against a decedent’s estate a claim which is, prima facie, 
within the bar of the statute of non-claim (Code, § 2597), and fails 
to aver the due presentment of the claim, or facts excepting it 
from the operation of the statute, it is subject to demurrer; and 
an averment of an admission by the personal representative, of 
such presentment, is not the equivalent of an averment of the fact 
itself. Grimball v. Mastin, 553. 


2. Same.—When the purpose of the bill is to enforce, not the original 


debt or claim against the decedent’s estate, but a subsequent 
promise by the heirs or devisees, founded on a valid claim against 
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their ancestor, and a lien created by them for its payment or per- 
formance, the bar of the statute of non-claim comes collaterally 
in question, as affecting the consideration of the subsequent 
promise, and it is not necessary that the bill should aver present- 
ment. Jb. 553. 

3. Same.—A creditor, having recovered separate judgments against 
the principal debtor and his surety, ond seeking by bill in equity 
to subject to the satisfaction of the judgment against the surety a 
tract of land to which he had the legal tithe when the debt was 
contracted, but which, in fraud of his creditors, he afterwards con- 
veyed to his principal; the bill is not multifarious because the 
heirs of the deceased principal are made parties, the legal title 
being vested in them, and no relief being prayed as to the judg- 
ment against their ancestor; nor can they set up the statute of 
non-claim as a defense, because that judgment has not been duly 
presented as a claim against his estate, within eighteen months 
after the grant of letters of administration, or nine months after 
the declaration of insolvency. Larkin v. Mead, 485. 


Se 





PARTITION. See Cuancery, 26-29. 
PARTNERSHIP. 


1. Rights of surviving partner.—The death of one partner invests the 
survivor with the exclusive right of possession and management 
of the whole partnership business and property, including choses 
in action as well as choses in possession; but he holds in trust for 
all persons interested in the partnership—the creditors of the firm, 
and the representatives of the deceased, as well as for himself— 
and his duty is to settle and close the concern, without unneces- 
sary delay, in the best manner for all parties interested. Davis v. . 
Sowell & Co., 262. 

2. Same.—Where there are two surviving partners, this right and this 
duty devolve equally upon both; and a delivery or payment to 
either is a discharge from all liability or obligation to the other. 
Tb. 262. 

3. Same.—lIf the partnership had entered into an executory contract, 
which was only partially performed at the death of the deceased, 
his death does not absolve either party from performance, in the 
absence of an express stipulation to that effect; and the existence 
of the partnership, with its active functions, to be exercised by 
the survivor, is continued until the contract has been fully per- 
formed. Jb. 262. 

3. Remedies, legal and equitable, of surviving partner.—The partnership 
having entered into a contract with the deceased partner while 
living, for the sale to him of a large quantity of lumber, in the 
manufacture of which the partnership was engaged, to be de- 
livered during’a period of several months, as required to fill his 
private contract with an exporting company ; and, on the destruc- 
tion of the mills of the partnership by fire, after the death of the 
deceased partner, the survivor having contracted with the owners 
of another mill for the manufacture and delivery of the lumber 
necessary to complete the contract; if such sub-contractors fail or 
refuse to deliver the lumber as stipulated, the survivor may main- 
tain an action against them for the breach; if, ignoring his rights, 
they deliver the lumber to the executor of the deceased partner, 
the possession of the latter would be wrongful, and he would be , 
liable personally to the surviving partner for any disposition he 
might make of the lumber; and if he applied it in part perform- 
ance of his testator’s contract with the exporting company, the 
surviving partner might maintain an action against the estate of 
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the deceased, as for goods sold and delivered. Hence, having 
these remedies at law, the surviving partner can not maintain a 
bill in chancery on these facts, without averring other facts which 
show the necessity for equitable interference. Jb. 262. 


PAYMENT. 


3. 


» 


Payment of billas between drawer and discounting bank.—When a 
bank has discounted a bill of exchange for the drawer, and still 
retains the ownership and control of it, an acceptance of a convey- 
ance of property from the drawer, in absolute discharge of his lia- 
bility, extinguishes the bill as a legal liability. Williams, Deacon 
& Co. v. Jones, 294. 

Wrongful payment, and ratification thereof.—lf the drawer of the 
bill, having notice of the fact that the discounting bank has trans- 
ferred it for collection to its business correspondent, and that the 
latter has acquired a lien by advancing money on the faith of it 
before maturity, pays the bill to the discounting bank, the pay- 
ment is wrongfully made, and wrongfully accepted, and does not 
discharge the drawer from liability to the bank or person having 
the lien, unless ratified; and if the payment was made in prop- 
erty, Which remains in specie, the discounting bank holds sueh 
property in trust for its correspondent, if the latter elects to ratify 
the payment. Jb. 294. 


3. Same; election.—When a party has a right to elect whether he will 


ratify or disaflirm a wrongful payment, he must either ratify or 
disattirm it as an entirety: he can not, while suing the origipal 
debtor, maintain an action against the person to whom the money 
was paid, or fasten a trust on the property received by him in 
payment; though, if the property was merely received as collat- 
eral security for the debt, he may pursue it in equity, and at the 
same time maintain an action at law against the debtor. Jb. 294. 


. Application of payments.—When a debtor owes several distinct 


debts to one creditor, and makes a general payment, not directing 
how it shall be applied, the creditor may apply it as he pleases, 
and notice of the application to the debtor is not necessary; but 
the creditor must exercise this right ante litem motam, or before 
any controversy about it has arisen. Johnson v. Thomas, 367. 

Same.—When an application of the payment has been once right- 
fully made, it can not be changed without the consent of both 
parties ; and when it is made by the creditor, he having the right 
of election, it becomes irrevocable by him alone when he com- 
municates the fact to the debtor. Jb. 367. 

Application of proceeds of sale of mortgaged property.—When mort- 
gaged property is sold under the mortgage, the mortgagee must 
apply the proceeds of sale to the payment of the mortgage debt, 
without any special directions from the mortgagor; and he can 
not apply the money to another debt, without the consent of the 
mortgagor. Jb. 367. 

Payment of judgment to justice.—The payment of the judgment by 
the defendant to the justice of the peace, without an acceptance of 
the money by the plaintiff, does not bar the plaintiff’s right to sue 
out an appeal or certiorari. Grantham v. Payne, 584. 


PERJURY. See Cromnau Law, 77. 
PLEADING AND PRACTICE. 


I. 


When wife may sue on note, payable to hushand.—A promissory note, 
given for the purchase-money of lands belonging to the statutory 
estate of the wife, though payable to the husband, is a part of the 
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corpus of her estate; and she may maintain an action on it in her 
own name, without any assignment or transfer by the husband, 
Grantham v. Payne, 584. 

2. Assignment of policy; when assignee may sue in his own name. 
When a policy of insurance is assigned pursuant to its terms, the 
assignee may maintain an action on it in his own name, in the 
event of a loss (Code, § 2890); but, where a policy is taken out by 
the mortgagor in his own name, the addition of the words, ‘‘Loss, 
if any, payable to J. F., tothe extent of his mortgage interest,”’ is 
a mere appointment of a part of the money, and does not consti- 
tute an assignment; nor does it authorize said J. F. to maintain an 
action on the policy in his own name, though the partial loss does 
not exceed the amount due on his mortgage. Fire Insurance Com- 
panies v. Felrath, 194. 

3. Whois proper party plaintiff ; amendment by striking out parties. 
A statutory action in the nature of ejectment must be brought in the 
name of the person who holds the legal title ; and if he is described 
in the summons and complaint as suing for the use of another per- 
son, these words may be struck out, by amendment (Code, § 3156), 
as surplusage. Caldwell v. Smith, 157. 

4. Plaintiff’s right to sue; when and how questioned.—When the trial 
was had on the merits, without objection to the plaintiff's right 
to sue as trustee, his right to maintain the action in that capacity 
can not be raised for the first time in this court. Ala. Gold Life 
Ins. Co. v. Garner, 210. 

5. Complaint ; assignment of breaches.—An averment in the complaint, 

* as breach of the contract, that the company has failed and refused 
to pay plaintiff the stipulated compensation, is not a sufficient as- 
signment, without an additional averment of sales made and their 
amount; and an averment that the company, after plaintiff had 
begun to introduce and sell its oils in Georgia under the contract, 
sent another agent there for that purpose, without the knowledge 
or consent of plaintiff, is not a sufficient assignment of a breach, 
without an additional averment that plaintiff was still performing 
his duties under the contract when the agent was so sent. Union 
Refining Co. v. Barton, 148. 

6. Complaint ; averment of time and place.—In an action against a rail- 
road company, to recover damages for injuries to stock, whether 
commenced before a justice of the peace or in the Circuit Court, 
the complaint must specify ‘‘ the time when, and the place where 
the killing or injury occurred ’’ (Code, § 1711); and it is not suffi- 
cient, on demurrer, to state only the month and county. Railroad 
Co. v. Carloss, 443. 

7. Averment of negligence.—If the complaint alleges that three of the 
plaintiff's cattle. particularly describing them, ‘‘ were killed, and 
the other was injured or damaged to the value of ten dollars, by 
the negligence of the defendant in running a trairi of cars and loco- 
motives on said railroad, and thus became wholly lost to plaintiff ;”’ 
this is a sufficient averment that the injury was caused by the neg- 
ligence of the defendant. Jb. 443. 

8. Amendment of complaint, on appeal from justice’s court.—When a 
cause is removed from a justice’s court into the Circuit Court, 
either by appeal or by certiorara, it is triable de novo, without re- 
gard to any defect in the proceedings (Code, § 3121); and a trial 
may be there had on the original complaint, which may be 
amended, or a new complaint may be filed. Littleton v. Clayton, 
571. 

. Same.—If the original complaint, as filed in the justice’s court, was 
for forcible entry and detainer, a complaint for unlawful detainer 
may be filed in the Circuit Court. Jb. 571. 
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10. Pleadings construed against pleader.—Pleadings must be reasonably 
certain, and when assailed by demurrer, if susceptible of more 
than one construction, that construction must be adopted which is 
least favorable to the pleader. Jones v. McPhillips, 314. 

11. Plea of tender by mortgagor, to purchaser at mortgage sale.—A plea 
of tender, not accompanied with the payment of the money to the 
clerk of the court, is demurrable (Code, § 2997); and this provis- 
ion applies to a plea of tender interposed by the mortgagor in de- 
fense of an action by the purchaser at a sale under the mortgage, 
although it is declared by another statute (§ 2879) that the ten- 
der ‘‘ has the effect to re-invest him with the title.” Caldwell v. 
Smith, 157. 

12. Statute of frauds ; how pleaded.—The statute of frauds as a defense, 
if not specially pleaded, is waived, and is not available under the 
general issue. Martin v. Blanchett, 288. 

Alteration of note ; special plea averring.—In an action on a prom- 
issory note, a special plea of non est factum being interposed, 
averring a material alteration in the date, proof of the signature is 
not necessary to the admission of the instrument as evidence; if 
there is a suspicious alteration on its face, the onus is on the plain- 
tiffto explain it: but, if not, the onus is on the defendant to show 
that it has been altered. Barclijt v. Treece, 528. 

14. Abandonment of special plea. —When a demurrer to a special plea is 
overruled, and a demurrer to a replication thereto is sustained, 
while the bill of exceptions, purporting to set out all the evidence, 
shows that no evidence was introduced as to the issue thus pre- 
sented, this court will consider the defense as abandoned, and’ will 
not revise the rulings on demurrer. Clements v. Railroad Co., 533. 

15. Argument of counsel.—Under the rule established by the former de- 
cisions of this court, counsel transgress the bounds of legitimate 
argument, in addressing remarks to the jury about matters which 
are not in evidence before them: and the presiding judge has 
ample power to check argument of this character. Railroad Co. 
v. Carloss, 443. 


» 


— 
« 
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POWERS. 


1. When discretionary, and when imperative.—A power is discretionary 
when it is not imperative, or, if imperative, when the time, man- 
ner or extent of its execution is left to the discretion of the trustee ; 
and the courts will not, generally, compel the execution of a power 
which is discretionary, nor review an exercise of the discretion 
made in good faith; but, when the uses created are imperative, a 
power of sale conferred for their execution is equally imperative, 
when its exercise becomes necessary for theirconsummation. Gos- 
son v. Ladd, 224. 

2. Execution of power.—The intention to execute a power must be 
manifested, either expressiy, or by clear implication ; but it may 
be manifested by an express reference to the instrument creating 
the power, or, without such reference, by a reference to the peer 
erty which is the subject of the power; and where the act would 
be inoperative except as an execution of the power, and is not 
reasonably susceptible of any other construction, it will be referred 
to the power. Jb. 224. 

3. Same.—A deed executed by the trustee in this case, both individu- 
ally and as trustee, and in which the life-tenants joined, held to be 
an execution of the power of sale conferred by the instrument cre- 
ating the trust; it appearing that the trustee had purchased an 
interest in the property, for the benefit of the trust estate, at a sale 
made by the register in chancery, and that the sale was confirmed 
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to him as trustee, although the register’s deed was made to him 
individually. Jb. 224. 

4. Same; presumption arising from lapse of time.—After the lapse of thirty 
years (in this case), and uninterrupted possession by the pur- 
chaser, the court will make all reasonable presumptions in favor 
of a due execution of a power of sale, and of the regularity and 
validity of the conveyance to him, which is not set out, but is de- 
scribed as “sufficient in law to pass the estate and title of the 
grantors.”’? Jb. 224. 

5. Powers of trustees appointed by court.—In the exercise of its juris- 
diction over trustees, their appointment and removal, a court of 
equity may invest its appointees with all the powers requisite for 
the discharge of the duties of the trust; but it can not confer upon 
them powers merely discretionary, or powers resting on personal 
trust and confidence, unless such powers are attached to the office 
of trustee, or are conferred by the instrument creating the trust on 
the acting trustee. Jb. 224. 

6. Will construed as conferring personal trusts on executors, which can 
not be exercised by one only.—Where the testator devised his entire 
estate, real and personal, to his two executors as trustees, author- 
izing them to continue his mercantile business, at their discretion, 
for the benefit of his estate, with power to sell, buy, or re-invest, 
and to manage the business ‘‘ upon their judgments, without any 
order of court,’’ but after consultation with his widow ; the income 
and profits, after payment of his debts, to be used for the support 
and maintenance of his widow and child or children as a family 
during her life, and on her death the property to vest absolutely 
in the children; held, that the will created personal trusts, which 
could not be executed by the sole executor who qualified. Wer- 
born v. Austin, 381. 


PUBLIC LANDS. 





1. Judicial notice of, and exemption from tacation.—The court judicially 
knows that all the lands in this State originally belonged to the 
United States, and were not subject to taxation until sold. Bon- 
ner v. Phillips, 427. 

2. Title of patentee, as against adverse possessor and purchaser at tax- 
sale.—Where the plaintiff claims title under a patent issued to him 
within three years before the commencement of the action, and 
there is no evidence of any prior claim or act of ownership by any 
person claiming under the United States, the defendant can not 
defeat a recovery by setting up his adverse possession, or his pur- 
chase at tax-sale, prior to the date of plaintiff’s patent. Jb. 427. 

3. Certificate of register of land-office.—A certificate made by the regis- 
ter of the land-office at Montgomery, which simply states that ‘“‘the 
records of said land-office show that, on August 11th, 1855, Sarah 
Presnall entered at St. Stephens, Alabama,’’ a tract of land par- 
ticularly described, is the mere statement of a conclusion by the 
officer, not a certificate issued under authority of any act of Con- 
gress (Code, § 3043), and is not competent evidence for any pur- 
pose. Ib. 427. 

4. Railroad lands; exemption from taxation ‘“‘for the term of eight years 
from May Ist, 1876;’’ when term begins.—Under the provisions of 
the act approved February 23d, 1876, known as the ‘‘Debt Settle- 
ment Act’’ (Sess. Acts 1875-6, p. 130), certain lands granted by 

Congress to aid in the construction of railroads, and afterwards 

acquired by the State under mortgages to secure its indorsement 

of railroad bonds, were to be disposed of, to the said railroads, or 
for their benefit; and it was declared that ‘‘the lands which may 
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be acquired by the holders of the bonds mentioned in the 15th 
section of this act, or by the trustees hereinafter provided for the 
use of said bondholders under the terms of this act, shall remain 
exempt from taxation by this State, for the term of eight years from 
the first day of May, 1876.’’ Held, that as the lands were not sub- 
ject to taxation from January Ist to May Ist, 1876, while they were 
the property of the State, and as no provision was made by law 
for taxing lands acquired after January Ist, the year 1876 was not 
to be computed as one of the eight years during which the lands 
were exempt from taxation, but the term commenced with the 
year 1877. Swann & Billups v. The State, 545. 


PUBLIC ROADS. 


1. Exemption from duty to work public road; employee of Alabama In- 
sane Hospital.—A person can not claim exemption from the duty 
of working on the public roads (Sess. Acts 1876-7, p. 135), on the 
ground that he is an employee of the Alabama Insane Hospital 
(Code, § 1500), when he does not show that he was engaged in 
that capacity at the time he was notified or summoned to work on 
the road. Lewin v. The State, 45. 

2. Same; members of incorporated fire-company.—An active member of 
an incorporated fire-company, whose charter exempts its members 
‘*from military duty, road-tax, and performance of jury duty,”’ is 
exempt from the statutory duty of working the patie roads; the 
word ‘‘road-tax’’ being construed to mean road-duty, since other- 
wise it would have no field of operation. Jb. 45. 


RAILROADS. 


1. Subscription for stock procured by fraud of agent.—A subscription 
to the stock of an incorporated railroad company, procured by 
the fraud of the company’s agent soliciting subscriptions, may be 
defeated on the plea of fraud, when the company attempts to en- 
force it by suit. Montgomery Southern R. R. Co. v. Matthews, 357. 

2. False representations by agent, as to location and completion of road. 
Representations by the agent of a railroad corporation, soliciting 
subscriptions for stock from persons living along the contemplated 
route of the road, as to its intended location, and the time within 
which it will be completed to a particular place, are but the mere 
expression of an opinion, and neither constitute a fraud, nor are 
available as a defense to an action on a subscription for stock 
made on the faith of them, unless known by the agent to be false, 
and made by him with intent to deceive. Jb. 357. 

3. Same ; injunction against enforcement of subscription. —Although an 
action on the defendant’s subscription for stock can not be de- 
feated on the ground of fraud, when the representations of the 
corporation’s soliciting agent were merely the expression of an 
opinion as to the probable location and completion of the road ; 
yet, if the agent further represented that the money subscribed 
would be refunded unless the road was so located and completed, 
and he was authorized to make these representations, the action 
will, it seems, be enjoined in equity, on proof of the insolvency of 
the corporation and its abandonment of the work before comple- 
tion. Ib. 357. 

4. Duty of railroad company to protect passengers against violence and 
misconduct.—Although it is the duty of a railroad company, as a 
common carrier, to protect its passengers, and especially female 
passengers, against violence or disorderly conduct on the part of 
its own agents and servants, other passengers, and strangers, when 
such violence or misconduct may be reasonably anticipated and 
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prevented ; yet it is not liable to an action for damages at the suit of 
a female passenger, on account of obscene and profane language, in- 
decent exposure of the person, and other disorderly conduct by two 
or three intruders, who came into the waiting room at the station 
while plaintiff was awaiting the arrival of her train, when it is 
not shown that the company had notice of any facts which justified 
the expectatiion of such an outrage. Batton v. S. & N. Ala. Rail- 
road Co., 591. 

5. Duty o railroads to provide privy accommodations.—By statute en- 
acted since the occurrence of the injury in this case, it is made the 
duty of railroad companies to provide privy accommodations at 
depots and stations, when required to do so by the Railroad Com- 
mission (Sess. Acts 1882-3, p. 154); and this may be regarded as 
‘a legislative intimation that, theretofore, the duty was at least 
doubtiul.”” M. & E. Railway Co. v. Thompson, 448. 

6. Liabilities for injuries caused by traps or pitfalls.—All the property of 
a railroad company, including its depots and adjacent yards and 
grounds, is its private property, on which no one is invited, or can 
claim a right to enter, except those persons who have business with 
the railroad; which class embraces, not only passengers, but pro- 
tectors and friends attendant on their departure, or awaiting their 
arrival. To the class of persons thus having business, the railroad 
company is under obligation to keep in safe condition all parts of 
its platforms, with the approaches thereto, to which the public do, 
or would naturally resort, and all portions of the station-grounds 
reasonably near to the platform, where passengers would be likely 
to #0, and to provide safe waiting-rooms, and to keep the depot 
and platform well lighted at night; but, to the public at large, the 
peers pr J owes ‘‘nothing beyond the observance of the duties of 
g neighborhood,”’ which includes “‘the universal duty of doing 
no willful or wanton injury, and of not erecting or continuing, on 
or near its platform or approaches, to which the public may be ex- 
pected to go, any nuisance, trap, or pitfall, from which personal 
injury is likely to ensue.’’ Jb. 448. 

7. Liability of owners and lessees of railroad.—The building in the city 
of Montgomery known as the ‘‘Union Depot,’’ with the yard or 
grounds annexed, is the property of the two railroad companies 
known as the South and North Alabama, and the Louisville and 
Nashville; but the Montgomery and Eufaula railroad company, 
having acquired by lease, at a stipulated rent, the right to use the 
property in common with them, for the arrival and departure of 
its trains, with the use of its waiting rooms, ticket-offices, baggage- 
room, &c., is liable to passengers and the public generally, in rela- 
tion to the property, as if it were the owner in fee. Jb. 448. 

8. Contributory negligence as defense.—To an action against a railroad 
company, to recover damages on account of personal injuries sus- 
tained from a neglect of this duty [to keep its depot grounds and 
—— in safe condition], contributory negligence on the part 
of the plaintiff himself is a complete defense. Jb. 448. 

9. Application of these principles to case at bar.—The plaintiff in this 
case came to Montgomery on the Montgomery and Eufaula rail- 
road, and, on alighting from the train at the Union Depot, desiring 
to find a privy, made inquiry of a stranger, who pointed in the di- 
rection of a privy erected on the bank of the river, at the further 
end of the platform, about fifty yards from the depot; and in try- 
ing to find it, he wandered beyond it in the dark, fell down the 
steep bluff, and sustained serious injuries. The railroad platform 
was well lighted, and extended from the depot to the river; but 
there was no light at the privy, and a house intervened between it 
and the lights on the platform. Held, on these facts, that the 
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plaintiff had no cause of action against the railroad companies who 
owned the property, as to them being a mere stranger; and that 
he could not recover against the Montgomery and Eufaula corpor- 
ation, lessees of the property, because, being acquainted with the 
locality, he was guilty of contributory negligence in attempting to 
find the privy without further inquiry. Jb. 448. 


10. Liability of railroad company, for injuries to stock; statutory provis- 


ions.—The statutory provisions prescribing certain duties to be 
performed by railroad engineers ‘‘on perceiving an obstruction on 
the track of the road,’’ making the railroad company liable for all 
damages to persons, stock or other property, resulting from a fail- 
ure to comply with these requirements, and imposing on it, in an 
action for damages, the onus of proving compliance (Code, §§ 1699, 
1700), only apply when there is an obstruction on the track of the 
road, against which the engine or train, running its proper course 
and direction, may strike, and it is perceived by the engineer ; nor 
do the statutory duty and liability arise, when an animal suddenly 
springs on the track in front of the engine, in such close proximity 
that human appliances can not avoid a collision. Railroad Co. v. 
Bayliss, 429. 


11. Same, at common law.—As to an animal running by the side of the 


13. 


14. 


track, though on the railroad’s right of way, the duties of the en- 
gineer and the liability of the company for damages are to be de- 
termined by the principles of the common law, which require that 
the engineer should use the same care and diligence which a care- 
ful and prudent man, handling agencies of similar hazard and 
power, would use in the management of his own business; and 
the rule is the same, whether the animal is seen by the engineer, 
or is not seen because of his failure to observe proper watchful- 
ness, so far as consistent with the performance of other duties 
equally imperative. Jb. 429. 


- Same ; burden of proof.—The liability of a railroad company 


for damages resulting from a failure to comply with statutory re- 
quirements, or from other negligence, whether to persons, or to 
stock or other property, is the same (Code, §§ 1699, 1700); but, 
where the injury is to stock or other property, the onus of show- 
ing a compliance with the statutory requirements is imposed on 
the railroad company, and without this proof it does not relieve 
itself of the imputation of neligence; but the statute does not ex- 
tend this rule to actions for personal injuries. Clements v. Rail- 
road Co., 533. 

Contributory negligence as defense.—The court does not assent to the 
proposition, that contributory negligence on the part of the plain- 

’ tiff, though proximate, is no defense to the action, if the railroad 
company was guilty of negligence, or omission of duty, which 
aided in bringing about the injury. Jb. 533. 

Action for damages ; averment of time and place.—In an action 
against a railroad company, to recover damages for injuries to 
stock, whether commenced before a justice of the peace or in the 
Circuit Court, the complaint must specify “the time when, and 
the place where the killing or injury occurred ’’ (Code, § 1711) ; 
and it is not sufficient, on demurrer, to state only the month and 
county. Railroad Co. v. Carloss, 443. 


- Same ; averment of negligence.—If the complaint alleges that three 


of the plaintiff’s cattle, particularly describing them, ‘‘ were killed, 
and the other was injured or damaged to the value of ten dollars, 
by the negligence of the defendant in running a train of cars and 
locomotives on said railroad, and thus became wholly lost to plain- 
tiff;’’ this is a sufficient averment that the injury was caused by 
the negligence of the defendant. Jb. 443. 
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16. Same ; variance.—When the injury is alleged to have occurred on 
the 21st day of the month, and the evidence shows that it occurred 
on the first day, the variance is fatal, and the evidence should be 
excluded. Ib. 443. 

17. Railroad lands; exemption from taxation ‘‘for the term of eight years 
from May Ist, 1876;’’ when term begins.—Under the provisions of 
the act approved February 23d, 1876, known as the ‘“‘Debt Settle- 
ment Act’’ (Sess. Acts 1875-6, p. 130), certain lands granted by 
Congress to aid in the construction of railroads, and afterwards 
acquired by the State under mortgages to secure its indorsement 
of railroad bonds, were to be disposed of, to the said railroads, or 
for their benefit; and it was dockeaet that ‘‘the lands which may 
be acquired by the holders of the bonds mentioned in the 15th 
section of this act, or by the trustees hereinafter provided for the 
use of said bondholders under the terms of this act, shall remain 
exempt from taxation by this State, for the term of eight years 
from the first day of May, 1876.’’ Held, that as the lands were not 
subject to taxation from January Ist to May Ist, 1876, while they 
were the property of the State, and as no provision was made by 
law for taxing lands acquired after January Ist, the year 1876 was 
not to be computed as one of the eight years during which the 
lands were exempt from taxation, but the term commenced with 
the year 1877. Swann & Billups v. The State, 545. 


REDEMPTION OF REAL ESTATE. 


1. Plea of tender by mortgagor, to purchaser at mortgage sale.—A plea of 
tender, not accompanied with the payment of the money to the 
clerk of the court, is demurrable (Code, § 2997); and this provi- 
sion applies to a plea of tender interposed by the mortgagor in 
defense of an action by the purchaser at a sale under the mortgage, 
although it is declared by another statute (§ 2879) that the tender 
“has the effect to re-invest him with the title.’”’ Caldwell v. 
Smith, 157. 

2. Statutory right not extended in equity.—The right of redemption, 
given by statute to judgment creditors (Code, §§ 2881-82), can not 
be extended by a court of equity to creditors by simple contract 
only, although their debts are ascertained and adjalaed by the 
decree. Seals v. Pheiffer & Co., 278. 

3. Decree for sale of lands, ‘‘ subject to mortgages.’’—In a suit by judg- 
ment creditors of the husband, seeking to set aside as fraudulent 
a conveyance of lands to the wife, and to subject the land by sale 
to the satisfaction of their judgments; subsequent mortgagees of 
the husband and wife having intervened, asserting their rights, 
and claiming protection as purchasers for valuable consideration 
without notice; held, that a decree in favor of the complainants, 
ordering the lands to be sold ‘‘ subject to the said mortgages,’’ was 
a recognition and determination of the validity of the mortgages, 
and estopped the complainants from assailing their validity, in a 
subsequent suit seeking to redeem from the purchasers at the sale 
under the decree, who afterwards succeeded by purchase to the 
rights of the mortgagees. Holden v. Rison & Co., 515. 

4. What are “lawful charges ;’”’ sale under power in mortgage.—li, 
in such case, the mortgages had not been foreclosed, at the 
time the decree ordering the sale was rendered, by a sale 
under the powers therein contained, their validity being thus 
recognized by the decree, they constituted a ‘‘lawful charge”’ 
on the property, which the judgment creditors, seeking to redeem, 
were required to pay or tender; and if they had been thus fore- 
closed, whereby the equity of redemption was cut off, and only a 

















INDEX. 709 


REDEMPTION OF REAL ESTATE—Continued. 


statutory right of redemption remained in the mortgagor, the pur- 
chasers at the sale under the decree acquired nothing which could 
be redeemed by a judgment creditor. Jb. 515. 


SET-OFF. 


1. 


In equity, against mortgage debt.—When the mortgagee files a bill to 
foreclose, the mortgagor may set up any defense, except the stat- 
ute of limitations, which would be available at law in an action on 
the debt; and hence he may, in extinguishment or reduction of 
the mortgage debt, set off any other debt or demand which would 
be available at law; but, when the bill is filed by the mortgagor 
himself, seeking to enjoin a sale of the property under a power in 
the mortgage, he must show some other ground for equitable inter- 
ference, before he can establish as a set-off an independent debt 
or demand, for which he has an adequate remedy at law. Knight 
v. Drane, 371. 


SPECIFIC PERFORMANCE. See Cuancery, 33-37. 
STATUTES. 


1. 


bo 


ut 


Statutes omitted from Code.—The act approved March 4th, 1876, en- 
titled ‘‘ An act to allow married women in certain cases to sue in 
their own names ’’ (Sess. Acts 1875-6, p. 159), having been omit- 
ted from the Code of 1876, thereby became inoperative. Werborn 
v. Austin, 381, 


. Judicial knowledge.—The court will take judicial notice of the act 


approved March 19th, 1875, known as the “‘ Local Option Law ”’ 
(Sess. Acts 1874-5, p. 276), and of the counties to which it is appli- 
cable; but not of an election held under its provisions in any one 
of those counties, nor the result thereof. Grider v. Tally, 422. 


. Judicial notice of legislative journals.—The courts take judicial no- 


tice of the journals kept by the two houses of the General Assem- 
bly, and are authorized to search them for the purpose of ascer- 
taining whether a particular statute, included in the printed vol- 
ume published by authority, was enacted in accordance with the 
forms prescribed by constitutional provision. Moog v. Randolph, 
597 ; Sayre v. Pollard, 608. 


. Variance between approved (or enrolled) and original bill.—A mate- 


rial variance, in substance and legal effect, between the enrolled 
bill which was signed by the governor, and the bill which actually 
passed the General Assembly, as shown by the journals of the two 
vouses, is fatal to the validity of the enactment asalaw. Ib. 597, 
608. 


. Same ; revenue law of Feb. 23d, 1883.—The revenue law approved 


February 23d, 1883, as signed by the governor, imposed a tax on 
‘* all money loaned and solvent credits, or credits of value ’’ (Sess. 
Acts 1882-3, p. 71, §5, subd. 7), without any deduction of the tax- 
payer’s indebtedness, while the bill which actually passed the two 
houses of the General Assembly, as shown by their journals, con- 
tained a clause expressly authorizing such deduction, and taxing 
the surplus only; and this variance destroys the validity of the 
entireenactment. (Srone,J., doubting.) Moog v. Randolph, 597. 


. Same.—In the act providing for the assessment and collection of 


taxes, and defining the duties of the officers engaged in the assess- 
ment and collection, approved February 23d, 1883, the 57th section, 
as approved by the governor, required the tax-collector to give no- 
tice of his appointments in each precinct, by publication in a 
newspaper, ‘‘or by bills posted at five or more public places,’’ 
while said section of the bill passed by the General Assembly, as 
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shown by the journals of the two houses, required notice by pub- 
lication ‘‘ and by bills posted,’’ &c.; and this variance destroys 
the validity of the entire enactment. (Stone, J., doubting.) 
Sayre v. Pollard, 608. 


* SUBROGATION. See Cuancery, 38-9. 
TAXATION, AND TAXES. 


1. When taxr-year begins.—The tax-year, so far as relates to real 
estate, commences on the first day of January, and the tax-payer 
is required to include in his schedule of property the lands owned 
by him on that day. Swann & Billups v. The State, 545. 

2. Exemption of railroad lands from taxation *‘for the term of eight years 
from May Ist, 1876;’’ when term begins.—Under the provisions of 
the act approved February 23d, 1876, known as the ‘‘Debt Settle- 
ment Act’’ (Sess. Acts 1875-6, p. 130), certain lands granted by 
Congress to aid in the construction of railroads, and afterwards 
acquired by the State under mortgages to secure its indorsement 
of railroad bonds, were to be disposed of, to the said railroads, or 
for their benefit ; and it was declared that ‘‘the lands which ma 
be acquired by the holders of the bonds mentioned in the Lt 
section of this act, or by the trustees hereinafter provided for the 
use of said bondholders under the terms of this act, shall remain 
exempt from taxation by this State, for the term of eight years from 
the first day of May, 1876. Held, that as the lands were not sub- 
ject to taxation from January. Ist to May Ist, 1876, while they were 
the property of the State, and as no provision was made by law for 
taxing lands acquired after January Ist, the year 1876 was not to 
be computed as one of the eight years during which the lands 
were exempt from taxation, but the term commenced with the 
year 1877. Ib. 545. 

3. Public lands; judicial notice of, and exemption from taration.—The 
court judicially knows that all the lands in this State originally 
belonged to the United States, and were not subject to taxation 
until sold. Bonner v. Phillips, 427. 

4. Same; title of patentee, as against adverse’ possessor and purchaser at 
tax-sale.—Where the plaintiff claims title under a patent issued to 
him within three years before the commencement of the action, 
and there is no evidence of any prior claim or act of ownership by 
any person claiming under the United States, the defendant can 
not defeat a recovery by setting up his adverse —— or his 
purchase at tax-sale, prior to the date of plaintiff’s patent. 
Ib. 427. 


TENDER. 
1. In bill to redeem; when necessary or proper. Tatum Brothers v. 
Walker, 563. 


2. In bill for specific performance; when necessary or proper. Carlisle 
v. Carlisle, 339. 


3. By debtor asking to redeem; sufficiency of plea. Caldwell v. 
Smith, 157. 


TRESPASS. 


1. Actions against joint trespassers; discontinuance.—A plaintiff may, 
at his election, maintain a separate action against each of several 
joint trespassers, or a joint action against all, though he can have 

ut one satisfaction; and if he elects to bring a joint action, he 
may ‘‘sue out an alias summons, or discontinue as to those on 
whom the summons is not served, and proceed to judgment 
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against those on whom it has been executed’’ (Code, § 2911); 
but the statute does not authorize him to sue out an alias sum- 
mons as to one not served, take a final judgment by default against 
another, and continue as to a third who appears and pleads; and 
by such judgment the entire cause is discontinued. Slade v. 
Street, 576. 

2. Malicious trespass on lands; constituents of offense.—To justify a con- 
viction against a person who ‘‘willfully and maliciously commits 
any trespass on the lands of another, by cutting down or destroy- 
ing any wood or timber growing thereon’’ (Code, § 4417), some- 
thing more than a mere willful trespass must be shown—the act 
must be willful and malicious ; and while malice is not, ordinarily, 
the subject of positive proof, facts and circumstances must be 
shown from which it may be inferred that the act was prompted 
by ill-will, malevolence, grudge, spite, enmity, or wicked inten- 
tion. Pippen v. The State, 81. 

3. Same.—Where the evidence shows that the trees were cut by the 
defendant, by the direction of his employer (or his employer’s 
wife, in his absence), who wanted rails to repair a fence, and who 
told him that he might sell the bark; that his employer owned a 
strip of the land, having bought from the prosecutor, and that the 
line between them had never been run, although the prosecutor 
had pointed out the line as he claimed it, and told defendant he 
must not cut any trees beyond it; these facts, without more, do 
not justify the inference of malice, and do not authorize a convic- 
tion. Jb. 81. 


TRIAL OF RIGHT OF PROPERTY. 


1. Affidavit of claim.—An affidavit of ownership by the claimant is 
the initial step in a statutory claim suit, without which the claim- 
ant has no standing in court, and his claim is properly dismissed. 
Graham v. Hughes & Hughes, 590. 


TRUSTS, AND TRUSTEES. 


1. Naked trust ; estate of joint grantees—Where the owner of lands 
conveys them by deed, in trust for himself and another person, im- 
posing no duties whatever on the trustee, a dry, naked trust is 
created, and the legal title is vested in the beneficiaries (Code, 
§ 2185); and in the absence of words creating a different estate, 
they hold as tenants in common. Webb v. Crawford, 440. 

2. Requiring bond of assignee, or trustee.—A trustee, or assignee, in a 
deed of assignment for the benefit of creditors, though relieved 
from giving bond by the instrument itself, may be required to give 
bond by the beneficiaries of the deed (Code, § 3735) ; and when it 
appears that he has offered to give bond, and has done so under 
the order of the court, the fact that the assignment did not require 
a bond is no reason for removing him, at the instance of the cred- 
itors, and appointing a receiver of the property in his stead. 
Jones v. MePhillips, 314. 

3. Trusts for creditors; when equity will assume jurisdiction, at instance 
of benejiciaries.—Courts of equity have original jurisdiction of 
trusts, and will enforce their execution at the instance of the ben- 
eficiaries ; but, when a general assignment is made by an insolvent 
bank, for the benefit of its creditors, a court of equity will not at 
once assume jurisdiction, at the instance of some of the creditors, 
remove the assignee, and appoint a trustee or receiver in his stead, 
unless it is shown that the assignee is incompetent or unfit for his 
rw: or that he has been guilty of some neglect or breach of duty. 
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4. Same.—That the assignee is a young man, and has had but little 
business experience; that his property is inconsiderable when 
compared with the value of the property conveyed by the assign- 
ment, while he was not required to give bond; that he was a 
director of the bank at the time the assignment was made, and 
also during the period of the mismanagement of its affairs, which 
resulted in its insolvency, through excessive loans to its president 
against bitter opposition in the board of directors—these facts, as 
alleged, are not sufficient to justify his removal, at the instance of 
creditors, and the appointment of a receiver in his stead, when it 
does not appear that he participated in the alleged mismanage- 
ment, or voted with the majority in favor of the excessive loans 
to the president; and when it does appear that he has already 
offered to give, and has given bond for the faithful performance of 
his duties. Jb. 314. 

5. Powers of trustees appointed by court.—In the exercise of its juris- 
diction over trustees, their appointment and removal, a court of 
equity may invest its appointees with all the powers requisite for 
the discharge of the duties of the trust; but it can not confer upon 
them powers merely discretionary, or powers resting on personal 
trust and confidence, unless such powers are attached to the office 
of trustee, or are conferred by the instrument creating the trust on 
the acting trustee. Gosson v. Ladd, 224. 

6. Trusts created by deed, for benefit of third persons; whether naked, or 
active; duration of trust estate-—An assurance declaring a use, 
trust, or confidence in land, for the mere benefit of third persons, 
the trustee being the repository of a naked legal title, having no 
duties to perform, and subject to no accountability, vests the legal 
estate in the beneficiaries as if the conveyance were made directly 
to them (Code, § 2185); but, when a use is declared, or successive 
uses, which impose active duties on the trustee, in the control, 
management, or disposition of the property, a legal estate is vested 
in him commensurate with the scope and extent of the uses or 
trusts; which estate continues so long as there are any active 
duties to be performed, or any office in respect to the property to 
be fulfilled, and ceases with them when the purposes of the trust 
have been fully accomplished. Jb. 224. 

7. Trust deed construed, as to estate of trustee, its duration and termina- 
tion.—A deed by which the grantor covenanted to stand seized of 
certain property, real and personal, for uses and purposes as fol- 
lows: Ist, the payment of all his debts and liabilities then exist- 
ing; 2d, the joint use of himself and his wife, during their joint 
lives; one undivided half to be at all times at his sole disposal, 
and, on the death of his wife, one half of what then remained to 
be divided as follows—specified sums of money and slaves to be 
retained and held by him in trust for three grand-children of his 
wife, children of her three children by a former husband, and the 
residue of the one half, or its proceeds, to be divided equally 
among the three children, the interest, or use thereof only, to be- 
long to them during their lives, and at their death to be divided 
among their children then living,—vests in him the legal title and 
sole use of one half of the estate, and the primary use of the 
whole for the payment of his debts; but, after his debts were 
paid, his active duties as trustee continued only during the lives 
of the children, who had an equitable life-estate ; and on the death 
of two of the children, after the death of the wife, the trust ceased, 
and the legal estate in the shares of the deceased children then 
vested in their respective children, unless the remainder was cut 
off by a sale pursuant to the terms of the deed. Jb. 224. 

8. Deed construed, as to power of sale conferred on trustee.—In a deed 
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by which the grantor covenants to stand seized of certain prop- 
erty, real and personal, for certain declared uses and purposes 
(namely, the payment of his debts, the joint use of himselt and 
his wife during life, with further provisions for her children and 
grand-children), a power of sale in these words: ‘‘And the said 
John P. N. shall at all times have the sole and absolute right to 
sell and dispose of the estate hereby conveyed to the uses afore- 
said, and on giving adequate security to invest the proceeds ac- 
cording to the terms of this deed,’’—does not repose on personal 
trust and confidence, but is attached to the office of trustee, and 
intended for the benefit of the trust estate; and it may be exer- 
cised by a subsequent trustee, appointed by a court of equity. 
Tb. 224. 

9. Executor and trustee acting without authority ; bill for account and 
settlement.—When a sole acting executor undertakes the manage- 
ment of the estate, and the execution of the personal trusts 
created and conferred by the will on both of the persons named as 
executors, although he acts without authority, he renders himself 
liable as a trustee; and he may be required to account in equity 
at the suit of the remainder-man. Werborn v. Austin, 381. 

10. Trust funds ; when followed into hands of third persons.—Trust funds 
may be followed into the hands of a third person, so long as they 
can be satisfactorily traced and identified, although he has taken 
the title to the property purchased with them in his own name; 
but, to authorize this relief, the facts must be averred with dis- 
tinctness and —*, and must be proved by full, clear, and 
convincing evidence. McCall v. Rogers, 349. 

11. Protection to mortgagee, as bona fide purchaser.—A mortgagee of 
property purchased with trust funds, if he had no notice of that 
fact, and is a bona fide purchaser for value, is entitled to protec- 
tion against the implied trust arising from such investment of the 
trust funds; but, if the debt secured by the mortgage is tainted 
with usury, he is not a bona fide purchaser for valuable considera- 
tion. Jb. 349. 


USURY. 


1. In mortgage ; stipulations construed.—A_ provision in a mort- 
gage for the payment of $2,500 within thirty days, ‘‘ and securing 
to be paid ’’ in installments, ‘“‘ as hereinafter stated, all debts that 
may at the time be due to said party of the second part from the 
party of the first part, with the interest thereon, and all reasona- 

le costs, charges, fees and expenses,’’ does not, per se, render the 
‘mortgage usurious; the stipulation being susceptible of the con- 
struction, that the $2,500 was to be a partial payment on the debt, 
and not as a bonus in addition toit. Rapier v. Gulf City Paper 
Co., 126. 

2, Same.—The mortgaged property consisting of a newspaper office, 
with job-printing office attached, which had been conducted at a 
loss by the mortgagors, the mortgage is not rendered usurious b 
a stipulation that the mortgagee shall not be liable ‘‘ for any profit 
or revenue he may derive from the use of the property.’”’ Jb. 126. 


VENDOR AND PURCHASER. 


1. Vendor’s lien ; when mortgagee may claim protection against, as pur- 
chaser without notice.—When the heirs and distributees of an intes- 
tate’s estate voluntarily make an agreement among themselves for 
a division of the lands, each executing to the administratrix his 
note for the agreed value of the land allotted to him, to be paid 
and adjusted on final settlement of the estate, liens being retained 
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and declared on each one’s portion for his indebtedness ; although 
the agreement is not recorded, the administratrix may enforce a 
vendor’s lien against one portion of the land, as against a mort- 
gagee of the heir to whom it was allotted, to the extent of the in- 
terest acquired by him under the agreement; but, as to the in- 
terest therein inherited by the mortgagor, the mortgagee may 
claim protection as a purchaser without notice, if He is alsoa 
purchaser for value, Jones & DePras v. Robinson, 499. 


2. Same ; when mortgagee is purchaser Pa value.—A mortgage, when 


given only to secure an antecedent debt, does not entitle the mort- 
gagee to protection in equity asa purchaser for valuable considera- 
tion; but, when given to secure a debt contemporaneously con- 
tracted, or in consideration of the extension of an antecedent debt, 
this makes a valuable consideration, and entitles the mortgagee to 
such protection. Jb. 499. 


3. Protection to meh pee as bona fiide purchaser.—A mortgagee of 


property purchased with trust funds, if he had notice of that fact, 
and is a bona fide purchaser for value, is entitled to protection 
against the implied trust arising from such investment of the trust 
funds; but, if the debt secured by the mortgage is tainted with 
usury, he is not a bona fide purchaser for valuable consideration. 
McCall v. Rogers, 349. 


4. Same ; when not entitled to protection as purchaser without notice. 


If, in such case, the lands assigned to the husband, by the deed 
of partition, are afterwards mortgaged by him and his wife, as se- 
curity for his debt, the mortgagee can not claim protection as a 
bona fide purchaser without notice, on account of the recitals of 
the deed of partition, but is charged with notice of all the facts 
shown by the records of the Probate Court, relative to the 
purchase by the wife at an administrator’s sale, which is men- 
tioned in the deed. Harden v. Darwin & Pulley, 472. 


5. Admission as to notice by purchaser.—When lands are subject to an 


easement or restricted use under a conveyance from a remote ven- 
dor, a sub-purchaser who admits in his answer that, before his 
purchase, ‘‘ he was informed of the existence of some such obli- 
gation,’’ is chargeable with notice of all facts relating to the na- 
ture, character and extent of the obligation or restriction, which 
he might have ascertained by due inquiry from the persons claim- 
ing the benefit of it. Webb v. Robbins, 176. 


6. When title passes to purchaser of goods ; delivery to common carrier. 


7.8 


When a purchaser of goods, having previously ordered them, re- 
quests the seller to deliver them to some specified carrier for 
him, a delivery to that carrier is equivalent to a delivery to the 
purchaser himself; but, when the seller, on delivering the goods 
to a carrier for transportation, takes the bill of lading in his own 
name, the title is retained in himself, and does not pass without 
an assignment of the bill of lading. McCormick & Richardson v. 
Joseph & Anderson, 236. 

ame ; assignment and delivery of bill of lading, or deposit in mail. 
If the seller takes the bill of lading in his own name, and after- 
wards transfers and delivers it to the purchaser, the title to the 
goods thereby passes to and vests in the purchaser; and if he de- 
posits it in the mail, assigned and directed to the purchaser, the 
delivery takes effect from that day, notwithstanding the miscar- 
riage and loss of the paper; nor is a duplicate necessary to per- 
fect the title of the purchaser in such case. Ib. 236. 


8. Fraudulent purchase os ; right of seller.—When an insolvent 


purchaser obtains goods by misrepresentation, or by fraudulent 
concealment, having at the time no intention to pay for them, the 
seller may disaffirm the sale, and reclaim the goods, as against the 
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fraudulent purchaser, or any one claiming under him with notice 
of the fraud. Ib. 236; Spira v. Hornthall & Co., 137. 

9. Same; sub-purchase for value, without notice; innocent sufferers by 
wrongful act of third person.—If the goods have passed into the 
hands of a sub-purchaser for valuable consideration, without notice 
of the fraud, his right is superior to that of the original vendor, 
and the latter can not recover the goods from him; the principle 
applying as between them, that where one of two innocent per- 
sons must suffer by the wrongful act of a third person, the thee 
must fall on him who put it in the power of that person to per 
trate the wrong; and a remote sub-purchaser is equally entitled to 
protection against the claim of the vendor, when either he or an 
one of the intermediate purchasers acquired the goods for valuable 
consideration without notice. Jb. 137. 

10. Same; who is purchaser for value.—Merely agreeing to take the 
goods in payment of an indedtedness past-due, and entering a 
credit on the account for the price, without surrendering anything 
valuable, does not entitle the creditor to protection as a purchaser 
for valuable consideration; secuvs, if he takes them in absolute 
payment and satisfaction, and surrenders the evidence or securities 
of his debt. Jb. 137. 

11. Same ; burden of proof as to notice.—When the vendor has proved 
that the goods were obtained from him by the fraud of the pur- 
chaser, it is incumbent on the sub-purchaser, claiming protection 
against the rights of the vendor, to show that he paid value for 
them; but, when he has done this, the onus is on the vendor to 
prove that he had notice of the fraud. Jb. 137. 


WILLS. 


1. Probate of wills ; jurisdiction of Probate Courts.—In the probate of 
wills, as well as the grant of letters testamentary or of administra- 
tion, the Probate Court not only has exclusive jurisdiction, but 
possesses all the powers and attributes of a court of general juris- 
diction; and every intendment will be indulged in favor of its 
righful exercise of the jurisdiction, while nothing will be pre- 
sumed against the regularity and legality of its action. <Acklen v. 
Goodman, 521. 

2. Same ; transcript of record.—A transcript from the records of the 
Probate Court, which contains only a copy of the will, and an affi- 
davit of the subscribing witnesses, made before the judge of pro- 
bate, as to its due execution, not followed by any order, decree or 
oe of the court, does not show a probate of the will. 

. 621, 

3. Same ; notice of application for probate ; appointment of guardian 
ad litem for infants ; trial by jury, of contest.—When the probate 
of a will, or of parts only of the paper purporting to be a will, is 
collaterally attacked, it is not necessary that the record shall affir- 
matively show notice of the application, the appointment of a 
guardian ad litem for the infants, or the summoning or waiver of 
a jury; in the absence of averment and proof to the contrary, the 
aerogenes in these several matters will be presumed to have 

en regular. Jb. 521. 

4. Will construed as conferring personal trusts on executors, which can 
not be exercised by one only.—Where the testator devised his entire 
estate, real and personal, to his two executors as trustees, au- 
thorizing them to continue his mercantile business, at their dis- 
cretion, for the benefit of his estate, with power to sell, buy or re- 
invest, and to manage the business, ‘‘ upon their judgments, with- 
out any order of court,’’ but after consultation with his widow ; 
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the income and profits, after payment of his debts, to be used for 
the support and maintenance of his widow and child or children 
as a family during her life, and on her death the property to vest 
absolutely in the children; held, that the will created personal 
trusts, which could not be executed by the sole executor who 
qualified. Werbornv. Austin, 381, 


WITNESS. 


1. 


* 
~ 


a) 


4. 


ou 


a 


Experts, as witnesses.—Whether a witness possesses the necessar 
qualifications to testify as an expert, is a preliminary question ol. 
dressed to the court, and much must be left to its discretion; and 
if the witness be competent as an expert, he may state his opinion, 
and detail generally the facts on which it is based. Tesney v. The 
State, 33. 


. Refreshing memory of witness by memorandum.—While a witness 


must testify to facts within his knowledge, he may, during his ex- 
amination, assist or refresh his memory, by referring to an entry 
or memorandum made at or near the time when the facts occurred, 
whether made by himself or another person, if he knows it to be 
correct, and can, after referring to it, testify from independent 
recollection ; and it is not necessary to show that the witness needs 
the memorandum to assist his memory. Calloway v. Varner, 541. 


. Same.—The memorandum so referred to by the witness is not 


thereby made evidence, nor its contents disclosed to the jury, un- 
less called for by the opposite party ; and it is immaterial whether 
it be the original memorandum, or a copy thereof known by the 
witness to be correct; but, when a copy is used, and the original, 
being called for, is not produced, the failure to produce it, or to 
explain satisfactorily the reasons for using a copy, is a circum- 
stance to be considered by the jury in weighing the testimony of 
the witness. Jb. 541. 

Transactions with, or statements by decedent; who may testify as to. 
On the final settlement of the accounts of a deceased administrator, 
between his personal representative and the administrator de bonis 
non, an heir or distributee of the intestate’s estate, being pre- 
sumptively interested in the result of the proceeding, is incompe- 
tent to testify as to any transaction with, or statement by the 
deceased administrator, in connection with the assets of the estate 
(Code, § 3058), unless called to testify by the opposite party. Me- 
Donald v. Jacobs, 524. 

To what witness may testify.—A witness can not be asked, nor can 
a be allowed to state, his ‘‘reasons for believing’ any fact. 

. 524. 

Same.—The seller of goods, testifying as a witness for himself, in a 
controversy with a sub-purchaser, can not be allowed to state that 
‘the believed the purchaser to be solvent, and would not have sold 
the goods if he had known of his insolvency,’’ nor that ‘‘from gen- 
eral report, he understood’’ the purchaser was solvent. MceCor- 
mick & Richardson v. Joseph & Anderson, 236. 


. Proof of foot-prints.—A witness who measured tracks found at the 


place where the offense was committed, and compared them with 
tracks made by the defendant on the next day, may state that they 
“corresponded ;’”’ but he can not be asked whether a particular 
shoe, which he had seen on defendant’s foot, ‘‘would have made’’ 
such a track as that found at the place. Busby v. The State, 66. 


. Proof of mistake; to what witness may testify.—A witness who knows 


that a mistake was made, and by whom made, may state those 
facts; but, when it is neither proved nor admitted that a mistake 
was in fact made, a witness can not be allowed to state, ‘“‘If any 
mistake was made, it must have been made by me,”’ this being 
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merely the expression of his opinion as to a conclusion of fact to 
be drawn by the jury. Insurance Co. v. Garner, 210. 

9. What witness may state.—A witness who testifies that, while looking 
for his own cattle, he saw plaintiff’s stock near the railroad as 
he passed, and, on returning an hour and a half afterwards, saw 
them again just as a train moved off, after stopping, at the place 
where the cattle were injured, may further state, that, if any other 
train had passed during the intervening time, he could have heard 
it, and that no other train did pass. Railroad Co. v. Carloss, 443. 

10. Same.—A witness who was present at the rencounter between the 
defendants and the deceased, and who testifies that he did not 
hear the deceased curse or swear as he rode up to the place where 
the others were, as another witness testified he had done, may 
further state that he was in such position at the time that, if the 
words had been used, he could have heard them; being subject to 
cross-examination as to the particular facts, which would show to 
what weight his testimony wasentitled. Tesney v. The State, 33. 

11. Impeaching witness; charge as to witness not being impeached.—One 
mode of impeaching a witness is to disprove by other witnesses the 
iacts stated by him; and hence, a charge asked, asserting that 
“there has been no attempt to impeach the veracity of the wit- 
ness,’’ is properly refused, when there is any other evidence from 
which a contradiction of his testimony can be inferred. Railroad 
Co.v. Bayliss, 429. 


ADDENDUM. 


The following head-note should have been inserted under the title 
EXECUTORS AND ADMINISTRATORS: 


13. Revocation of letters of administration, as improvidently granted. 
When letters of administration have been granted as in case of 
intestacy, and a will is afterwards produced and proved, the 
statute makes it mandatory on the court to revoke such letters on 
the application of the person named as executor (Code, § 2414) ; 
but, when such letters are granted on the representation of the 
person appointed that the decedent left no will, although the will 
had been already admitted to probate, and the estate administered 
under it for many years, the court may revoke them, on the appli- 
cation of any person interested in the estate, or even ex mero motu, 
a been irregularly and improvidently made. Watson v. 

* Glover, 323. 











